Bakhtiary & Bakhtiary vs Minister of Immigration (2)

a collection of media publications about the boys who defied Ruddock, detention, nationality - and may possibly debunk mandatory detention for children, women, and hopefully… men".

SA Govt prepares child detention challenge

ABC NEWS ONLINE

Thur, 24 Jul 2003 19:36 ACST

The South Australian Government will consider mounting its own legal challenge to have children released from detention, if next week's Family Court case fails.

On Monday, the Family Court will consider releasing 5 children, including three from Baxter and two in a housing project at Woomera, in a case brought by refugee advocates.

Social Justice minister Steph Key has guaranteed support services if the children are released, but says the Government is preparing its own legal action if the current case fails.

"We've sought advice on that matter, and as I said, the Attorney-General has taken this over and is pursuing the legal avenues available to the state," Ms Key said.

http://www.abc.net.au/news/australia/sa/metsa-24jul2003-14.htm 

Immigration Dept confirms Baxter detainee Mahza deported

ABC ONLINE NEWS

Friday, July 25, 2003. 9:39pm (AEST)

The Department of Immigration and Multicultural Affairs has confirmed that detainee Ali Mahza has left the country, after being removed from the Baxter detention centre at Port Augusta in South Australia last night. 

Mr Mahza's deportation comes just days before a Family Court hearing on the release of five children from detention - two boys at the Baxter detention centre and three girls in community care at Woomera. 

Mr Mahza is the uncle of the five children. 

Refugee spokeswoman for the Greens Party, Pamela Curr, has questioned Immigration Minister Philip Ruddock's actions. 

"We believe that what he's aiming to do was to remove the entire family this weekend before the court action," Ms Curr said. 

"It's only now by very fast action by the lawyers, that we've got an undertaking from the Minister that he will not remove the family before Monday, but we've got no guarantees after that." 

A spokeswoman for Mr Ruddock says regardless of the Family Court's decision, the children do not have visas to remain in Australia and will eventually be sent home.

http://www.abc.net.au/news/newsitems/s910612.htm 

No consideration or kindness for Roqia Baktiyari

Sunday 27 July 2003

From Pamela Curr
DIMIA today refused Roqia's request to be allowed to travel over two days to the Court in Adelaide. She is 7 months pregnant and her last baby Amina was born prematurely at 7 months so she is understandably worried about this babe. At Dimia's insistence she will leave Baxter at 6 am in order to arrive in Adelaide for the Family Court at 10am. 

Other detainees are allowed to do the 8 hour round trip over two days if they have a  long day in court. It is routine that they stay overnight in Adelaide. BUT NOT FOR THE BAKTIYARI"S who are singled out at every opportunity to be punished for the crime of being visible. After 3 years Monte has just had 4days at school. Alamdar is still waiting to go-he is being punished for running away from Woomera. How many teenagers in the community are locked out of school for running away from home much less than when that home is a prison?

Permission will be sought tomorrow for Roqia to have a rest before the trip back. The family is grieving the loss of their uncle and brother. Monte 13 years said simply today- "they broke my heart ". 

Pamela Curr

Greens National Refugee Spokesperson

Roqia Baktiyari in Hospital

Monday 28 July 2003

From Pamela Curr

At 10pm Roqia was taken by ambulance to Port Augusta Hospital. There are fears that she is going into premature labor. Her last baby was born prematurely at 7months and this has been worrying her the past few days and was the reason she requested not to have to travel to the Court in Adelaide in one day. 

Pamela Curr

Greens National Refugee Spokesperson

Welfare group optimistic about fate of child detainees

ABC ONLINE NEWS

Mon, 28 Jul 2003 23:21 AEST

Adelaide's Catholic welfare agency Centacare says it is optimistic about the future of five detainee children whose fate remains in the hands of the Family Court.

Today a Family Court judge postponed his decision on whether the brothers and sisters will be released from detention, until Wednesday.

The three girls live with their mother in Woomera's alternative housing project and the two boys live at the Baxter Detention Centre with their father.

Centacare has promised to take care of the children if they are released, and the agency's director Dale West says he remains positive despite the postponed decision.

"We're still optimistic and I'm still hopeful from what I've been told that this will go in the children's favour and then Centacare will - if that's the will of the court - undertake its responsibilities from that time."

http://www.abc.net.au/news/justin/weekly/newsnat-28jul2003-62.htm 

Children's bid to escape detention

The Australian

July 28, 2003

HAVING lost more than two years of their lives to the wire and barriers of immigration detention, five young asylum seekers will make their bid for freedom today.

The children will not be trying to make their escape through the mesh fences of the Baxter Detention Centre but through the Family Court when their application for release is made in the court today.

The fate of the brothers and sisters aged 14, 12, 11, nine and six, hangs on whether indefinite immigration detention is a form of punishment and therefore unlawful under the Migration Act.

If found to be so, the detention would also be in breach of the UN Convention on the Rights of the Child – meaning the children must be released.

Their lawyer, Jeremy Moore, said the battle began more than two years ago when his clients' parents decided their children were "not developing properly" in detention. 

If released, the children will be placed in the care of Catholic Church organisation Centacare. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,6821862%255E401,00.html 

Children in detention dispute to be resolved this week 

ABC Radio Australia News

28/07/2003 18:12:01
An Australian Family Court judge will announce this week whether he will release five children of one family from an immigration detention centre.

Our reporter, Tony Hull, says the Court has been urged to intervene to save the children from further psychological mistreatment.

The high profile yet anonymous case involves three girls and two boys.

The mother and girls are in a house at Woomera while the father and his two sons are in the Baxter Detention Centre - both in outback South Australia. 

Lawyers for the family told the court a psychologist had assessed the children as being at grave risk.

The court heard one of the boys has already tried to hang himself in a suicide pact with a friend. 

The lawyers said separating the children from their parents and moving them to Adelaide was the lesser of two evils. 

The Catholic welfare agency Centacare has agreed to house and care for the children. 

But a lawyer for Immigration Minister Phillip Ruddock said this exercise was largely academic.

He said the mother and all her children had exhausted their appeal options, they were not deemed to be refugees and would soon be deported. 

Justice Steven Strickland reserved his decision until Wednesday.

http://www.abc.net.au/ra/newstories/RANewsStories_911969.htm 

Suicidal boy didn't need psychiatrist, court told

Sydney Morning Herald

July 28 2003
A boy seeking release from an Australian detention centre had not seen a psychiatrist since attempting suicide because he did not need one, government lawyers said today. The boy, now 14, and his four siblings were at the centre of a landmark legal bid in Adelaide today to have the children released from immigration detention. 

Lawyers for the three girls and two boys, aged between five and 14, sought their immediate release today in the Family Court but Justice Steven Strickland reserved his judgement until at least Wednesday. 

Lawyers for the children were seeking an interim order to release the siblings until a full trial of their case started this September. 

The two boys were being detained with their father at the Baxter detention centre, while the girls were with their mother on a home detention program at Woomera. 

Today, lawyers for the detainees said the eldest son attempted suicide by hanging in July last year. 

"This child who sought to hang himself in a suicide pact with another child has not seen a psychiatrist, 12 months later," said Brian McQuade, QC, who was acting for the father. 

Responding to the claim, Charles Gunst QC, for Immigration Minister Philip Ruddock, told the court the children had not seen a psychiatrist in the year since the suicide attempt because "they haven't needed one". 

Mr Gunst said immigration detention was voluntary "in the sense that you can ... at a whim or at a moment, simply agree to leave the country". 

"Immigration detention is not a punishment," Mr Gunst said. 

The purpose of detention centres was to separate lawful and unlawful citizens, he said. 

The five children faced deportation, even if granted release - a fact which proved their detention was not indefinite, Mr Gunst said. 

"These are unlawful non-citizens, they have no right to remain in Australia," he said, adding the children were "healthy and well cared for". 

Lawyers for the children argued the siblings were being detained indefinitely in conditions representing "psychological maltreatment", and presented a psychiatrist's report recommending the immediate release of the siblings. 

"These children should be released from circumstances which have had a profound effect on them," said David Haines, QC. 

Justice Strickland said he hoped to hand down his judgement on Wednesday but cautioned it could be later. 

He also warned about flawed community perceptions of the case. 

"This is an interim hearing and not a final hearing, there seems to be a total misconception in the public arena," Justice Strickland said, adding he was not dealing with an application for the parents to be released from detention. 

Justice Strickland said a final hearing would start on September 15 this year. 

Today's hearing resulted from the Full Court of the Family Court last month ruling that the Family Court had jurisdiction to determine the futures of child detainees. 

Mr Ruddock has sought a High Court appeal to that ruling. 

AAP

http://www.smh.com.au/articles/2003/07/28/1059244548741.html 

Three years inside leaves boy terrified of a free life

By Russell Skelton

in Port Augusta

Sydney Morning Herald

July 28 2003

PHOTO CAPTION: Cry for help . . . Alamdar Bakhtiari carved the word freedom on his forearm in an act of desperation. 

http://www.smh.com.au/ffxImage/urlpicture_id_1059244492650_2003/07/27/28nat_baktiari.jpg 

Alamdar Bakhtiari, who has spent three of his 15 years living in detention, says he never wants to come out. He says he feels safer behind the razor wire.

With his angry father, Ali, at his side, Alamdar is edgy and fearful. 

His words tumble out, filled with accusations and disbelief. "It is not fair you come and talk to us, and then you go home to your family and a nice house and we stay here. We are not free to leave. You have lovely homes and families, but all we have is nothing, not even our freedom. I am not allowed to enjoy freedom like other boys. It makes me crazy. I hate it here; I hate Australia. I am not a criminal; I have done nothing wrong." 

Flashing a smile, he says: "You know what ACM stands for? Always changing their minds." Australasian Correction Management is the private company that runs Baxter detention centre and decides what Alamdar can do. 

Alamdar, with his younger brother, Montazar, shows all the signs of someone completely institutionalised. His fear of the outside world outweighs his fear of incarceration. He says his life has been torn apart by Australia's immigration debate, the refugee activists, the lawyers, the media and the Minister for Immigration, Philip Ruddock. 

He says he is now afraid of people wanting to help him and his family. "Every time people come here saying they can help us, things get worse. Nothing good ever happens. I am still being punished for running away from Woomera [detention centre], but the demonstrators broke down the fence and told us to leave with them. Now I cannot go to school in Port Augusta with my brother." 

Alamdar sits in the courtyard of Baxter, speaking freely and listening to his father talk about his painful back, life in the stark confines of the White 3 compound and his Hazara ethnic origins that brought the family to Australia. 

Mr Bakhtiari, Australia's most controversial asylum seeker, quickly gets angry when the conversation drifts into sensitive areas subject to an impending Refugee Review Tribunal hearing that will settle his refugee status. Mr Ruddock says the Bakhtiari family are Pakistani nationals and not Afghan refugees and he has cancelled Mr Bakhtiari's temporary protection visa and wants him deported along with the rest of the family. 

Alamdar, who wears his baseball cap backwards, always seems unsettled. When photos of Charkh, the village in central Afghanistan the Bakhtiaris say they fled five years ago, are passed around he flips through them and places them back on the table. They are of little interest to him. "I am frightened. If we are sent home we will be killed because our family has become so famous, people hate us now . . . we are no longer safe.

"I do not want to be released; I want to stay here with my father and Mazhar Ali." 

Hours after Alamdar uttered those words last Thursday, Mazhar Ali, his uncle and the man he says he loves more than his father, was taken from White 3 and deported to Pakistan. 

According to close friends of the Bakhtiari family who spoke at the weekend to family members by phone, Mazhar Ali's sudden removal left Alamdar and his brother "Monty", 13, terrified and heartbroken. Both threatened self-harm and have refused counselling. The arrival of their mother, Roqia, on Friday from the Woomera housing project where she lives with her three daughters has apparently helped calm them. 

Alamdar has endured much during his long spell in detention. Social workers remember him arriving at Woomera with his brother, mother and sisters in January 2001 as an enthusiastic boy, only to see him slide into depression and bouts of self-harm when his mother's case for asylum unravelled and he fell under the influence of adult male detainees. 

Alamdar carries the scars of detention. At the height of the Woomera turmoil when riots and hunger strikes were commonplace and teenage detainees were threatening to kill themselves and drinking shampoo, Alamdar joined the protest, stitching his lips together. Out of frustration he slashed himself repeatedly with razor blades and in a moment of deep despair gouged the word "FREEDOM" into his forearm. 

He paints pictures of Australia surrounded by razor wire, flag poles wrapped in razor wire, a kangaroo with a joey peering through iron bars. They often contain the world freedom.

Psychologists who have counselled Alamdar have put him at serious risk. A consulting psychologist believes he should be removed for his own safety and emotional health. 

The visitor's centre is a small room with an adjoining courtyard about 20 metres square. It is surrounded by four-metre high walls. Surveillance cameras monitor every movement. Security officers watch detainees and visitors through thick riot-proof glass. 

Some detainees came just to break the tedium of indefinite detention and to talk with Christian volunteers who make regular visits. Most detainees fear being deported without warning. 

Alamdar said he lived with his father and about 40 other men and three boys in White 3, in virtual isolation from other compounds. He said he could not play with other children without first obtaining permission, which he said was not always forthcoming. 

Unlike Monty, he is prevented from attending school in Port Augusta with other detainee children and is classified as a potential runaway. He says he attends maths and English classes in the morning with one other boy his age and tends to a small plot of garden in the afternoon.

"I have tried hard to be well behaved, but it makes no difference. I cannot understand why my brother can go to school but I cannot. It is not fair. Nothing is fair." 

http://www.smh.com.au/articles/2003/07/27/1059244487137.html 

Child health plea over refugees

By Penelope Debelle

Sydney Morning Herald

July 28 2003

Legal action in the Family Court is seeking to force the Immigration Minister, Philip Ruddock, to transfer traumatised children and families from the Baxter detention centre at Port Augusta to houses in Adelaide.

The latest challenge to detaining children focuses on a number of children aged under 15. The action is the second attempt to force the Family Court of Australia to override Mr Ruddock based on damage to children's mental health. 

The Family Court in Adelaide today returns to an application to release from detention five children. 

This follows the Full Court of the Family Court upholding its right to release children from detention centres if the incarceration was found to be unlawful. The court will begin considering today whether release is justified in these cases.

The Family Court may use powers upheld in the same Full Court of the Family Court appeal in June to direct Mr Ruddock on how children can be detained. 

The application to have them housed in the suburbs falls short of asking for their release and may prove a more practical way for the Family Court to fulfil its obligations to the welfare of the children without overriding immigration laws. 

But any victory in obtaining the release of the children may be shortlived because their immigration status makes it likely they will be deported. 

Court dates are set down for early next month for interim directions in relation to the cases. Lawyers acting for Mr Ruddock will put their case at this time.

Meanwhile, the leader of the Democrats, Andrew Bartlett, left Australia for Nauru yesterday, where more than 400 asylum seekers remain in detention.

Senator Bartlett said that he was concerned that the people, who have been on the island since late 2001, had "really been forgotten". 

Among 437 asylum seekers still on Nauru and Manus Island - mostly Afghans and Iraqis - are 51 who have been found to be genuine refugees.

Senator Bartlett said there were also several women and children from eight family groups who have not been allowed to come to to Australia, despite having fathers and husbands on refugee visas in the country.

http://www.smh.com.au/articles/2003/07/27/1059244486375.html 

Bakhtiyari family to be deported 

The Australian

By Thea Williams

July 29, 2003
HEAVILY pregnant Roqia Bakhtiyari and her five children – the focus of refugee activists and the very example of "unlawful non-citizens" in the eyes of Immigration Minister Philip Ruddock – could be deported to Pakistan within weeks.

The family could be forcibly sent back to the Pakistani city of Quetta, despite their claim that they come from Afghanistan.

They have refused to sign repatriation documents to Pakistan, claiming they are Afghani.

But a spokeswoman for Mr Ruddock confirmed yesterday that Mrs Bakhtiyari, her two boys and three girls, would be given Australian travel documents for their flight to Pakistan.

The Bakhtiyaris' fight for asylum became a public battle when sons Alamdar, 15, and Montazar, 13, escaped Woomera detention centre during Easter protests last year, and again in June 2002, and were on the run for three weeks before being taken to the British consulate seeking asylum. They were later returned to detention.

At the time of their escape last year, it was revealed their father, Ali, was living in Sydney on a temporary protection visa after being recognised as an Afghani asylum-seeker after he arrived in Australia.

In August last year, The Australian went to Chaper and Charkh in Afghanistan, where Mr Bakhtiyari claimed to have been a farmer, but no community members recognised him.

His temporary protection visa was revoked and he now lives in Baxter detention centre, near Port Augusta, with his two sons.

His wife and the five children exhausted avenues of appeal in February when their application for asylum was rejected by the High Court. 

The family has consistently claimed it is from Afghanistan and has refused to co-operate with immigration authorities.

"We have found a way around that," Mr Ruddock's spokeswoman said. "She is still not co-operating, but we think we will be able to facilitate her return."

Ms Bakhtiyari is seven months pregnant and was taken to hospital in Port Augusta late on Sunday night suffering stress, her lawyer said.

The spokeswoman said there were restrictions against deporting women pregnant between 30 and 36 weeks (but) "I don't think she's there yet".

The only impediment then left would be the circumstances in Quetta, the city where the family was expected to be deported. It is understood safety concerns prevent Australian consular staff, who might accompany the family, from going to Quetta.

Only recently, Ms Bakhtiyari's half brother, Mazhar Ali, had also refused to co-operate with authorities but was deported on Australian travel documents last Thursday to Pakistan, possibly to Karachi.

There have been repeated reports on the children's psychiatric state, including reports of serious self-harm. 

Mr Bakhtiyari is appealing to the full court of the Federal Court against the decision to revoke his visa. If his appeal fails he may take his case to the High Court. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,6829259%255E2702,00.html 

Decision on child detainees delayed

ABC ONLINE NEWS

Tuesday, July 29 2003 3:37pm (AEST)

A decision by a Family Court judge on whether to free a family of five children held in immigration detention will now be handed down on Friday.

Justice Steven Strickland was expected to make a ruling on the case tomorrow morning in Adelaide.

The judge has heard argument on an interim application to release the children, three of whom are with their mother in Woomera and two with their father in the Baxter detention centre near Port Augusta.

Lawyers for the five children say they are in psychological peril, but the Immigration Minister is opposing their release, arguing they will all soon be deported.

http://www.abc.net.au/news/newsitems/s912736.htm 

Forty children in a cupboard

29 July 2003

from Allan Nield
A dozen people drove 12 hours to and from Port Augusta this week to be in solidarity with the Baktyari family and in case there was something they could do.

Surely the sun will shine a little brighter tomorrow, the grass will smell sweeter and those in pain will be a little closer to release.

-------------------

As sent to some newspaper editors today:

KIDS IN A CUPBOARD

Forty children kept in a cupboard,

The keeper of course was not Mother Hubbard.

Let them all out the community cried,

It smells in there like somebody’s died.

Prime Minister said, now what’s all the fuss,

They’re just detainees, they’re not one of us.

Allan Nield

Whyalla SA

Detainee in labour under guard

The Age

Tuesday 29 July 2003, 8:05 PM 

Detainee Roqia Baktiari - the mother of two of Australia's most well-known immigration detainees Alamdar and Montazar - was in premature labour in an Adelaide hospital, the Australian Greens said.

Greens refugee spokeswoman Pamela Curr said Mrs Baktiari, who was being detained in the Woomera housing project, was being watched by two guards in the Women's and Children's Hospital and not allowed any visitors.

"Roqia is in premature labour," Ms Curr told AAP.

"She is 30 weeks pregnant and had her last baby in 28 weeks.

"Nobody is allowed to see her, a friend is there as a support person, who speaks her language, but the guards are not allowing anyone to go into her."

An immigration department spokesman confirmed a detainee had been taken to hospital in Adelaide, but refused to say whether it was Mrs Baktiari or whether it was because she was in labour.

The spokesman also said a report that Mrs Baktiari's husband, Ali, had been taken from the Baxter detention centre to Port Augusta Hospital in an ambulance, was incorrect.

"A detainee was taken to Port Augusta Hospital for observation, complaining of a condition, but we understand it was not Mr Baktiari," he said.

Mr Baktiari was being held in Baxter, along with Alamdar and Montazar, while the couple's three daughters had been held with Mrs Baktiari in the community housing project.

The two boys came to public notice in April last year, when they walked into the British Consulate-General in Melbourne after being part of a mass escape from the Woomera detention centre.

But their bid for asylum from Australia was rejected and they were returned to detention.

©2003 AAP

http://www.theage.com.au/articles/2003/07/29/1059244617679.html 

Flowers for Roqia 

30 July 2003

by Pamela Curr
Dear Friends 

Roqia Baktiyari is in the Womens and Childrens hospital. She is not being allowed any visitors as yet because "she is a security risk" - dont know how a heavily pregnant women in premature labor can manage this but DIMIA and ACM do!!! She was guarded by 3 ACM guards and 2 plain clothes'.

Last night flowers were returned to the florist but later a bunch got through. People wishing to show Roqia support from the community may wish to send flowers to her at the Womens and Childrens hospital. Her Husband is in Baxter, her boys are there also and her little girls are up at Woomera housing project. 

Their lives are all in the balance of legal and political judgements.

Pamela Curr

Greens National Refugee Spokesperson

Not without my baby: Russian defies deportation

By Cynthia Banham and Penelope Debelle

Sydney Morning Herald

July 30 2003
The Russian woman leaves the Family Court yesterday. Photo: Nick Moir 

Ordered to leave Australia without her baby, a Russian mother said yesterday she was prepared to spend the rest of her days in the Villawood detention centre if it was her only chance to see her son grow up.

The 30-year-old woman, an illegal immigrant with an 18-month-old son to an Australian father, made the declaration after the full bench of the Family Court upheld the Federal Government's right to deport her without her child.

The unanimous decision, by Chief Justice Alastair Nicholson and Justices John Ellis and Stephen O'Ryan, found that the Migration Act overrode the Family Law Act. The Family Law Act enshrines a child's right to know and have regular contact with both its parents.

While the judges said they felt sympathy for the mother and son, they said she could not rely on the rights granted to children in Australian law and international conventions to avoid being deported. 

The 30-year-old Vladivostok woman, who came to Australia in 1997 on a false passport, said she would appeal to the High Court. 

"If they don't want to release me, and I have only [one] choice to see my son, I will take the choice to live in Villawood," she said.

At least two other foreigners in the centre have Australian children and are fighting deportation orders.

One is a Malaysian mother of two who has not seen one of her children in three years.

Another is an American woman, with a three-year-old son, who overstayed her visa.

Acknowledging it might be difficult for her to get a court order for contact with her son if she was sent back to Russia, the judges said "she may well be able to do so from a country like New Zealand".

The court said the Migration Act operated to "negate fundamental rights conferred by acts such as the Family Law Act and international instruments", and that it was the role of Parliament - not the courts - to decide this.

It also distinguished the Russian woman's case from another recent case where the Family Court ordered it could release children from detention. 

The woman, who cannot be named for legal reasons, said she fled Russia after witnessing a murder in a nightclub and after being raped by casino security guards and police.

The toddler was taken from her when she was picked up by immigration authorities and put in detention in May last year.

He now lives with his Australian father, visiting his mother three times a week.

The woman's case will be back in court today when the bench decides whether to halt deportation while she appeals.

In South Australia, a detainee was flown from Port Augusta to Adelaide last night, reportedly in labour. Lawyers say the birth of Roqia Bakhtiari's child should delay or prevent the return of the controversial family to Pakistan. 

Refugee lawyer Jeremy Moore called on the Immigration Minister, Philip Ruddock, not to deport the family, most of whom are in the Baxter detention centre, and to give the baby Australian citizenship. 

Mr Moore said Australia was a signatory to the United Nations High Commission for Human Rights' Convention on the Rights of the Child, which included an obligation to provide a child with nationality from birth. 

"Roqia has told me this child is being born in Australia and she regards this child as Australian," he said. 

A spokesman for Mr Ruddock said the child had the same immigration status as the parent, and the birth would not affect the family's likely deportation. 

http://www.smh.com.au/articles/2003/07/29/1059480343451.html 

Impending birth may delay family's deportation

July 30 2003

By Penelope Debelle
The wife of controversial asylum seeker, Ali Bakhtiyari, was last night in hospital after going into suspected early labour - a development lawyers say could delay or prevent the family's deportation to Pakistan.

Roqia Bakhtiyari, who is 30 weeks' pregnant, was flown from Port Augusta to Adelaide after experiencing labour pains yesterday morning. She was taken to the Women's and Children's Hospital. 

Refugee lawyer Jeremy Moore urged Immigration Minister Philip Ruddock to undertake not to deport the Bakhtiyari family, most of whom are in the Baxter detention centre, and to give the baby Australian citizenship.

He said Australia was a signatory to the 1989 United Nations High Commission for Human Rights' Convention on the Rights of the Child, which included an obligation to provide a child with nationality from birth.

But a spokesman for Mr Ruddock said the child had the same immigration status as the parent and the birth would not affect the family's likely deportation.

"If a child is born to an unlawful non-citizen, the child is an unlawful non-citizen," spokesman Steve Ingram said.

The deportation would proceed once Mrs Bakhtiyari had been declared medically fit to travel, he said, although other matters were still to be resolved.

Mrs Bakhtiyari's brother, Mahzer Ali, was deported suddenly last Friday. Her two sons, Alamdar, 15, and Montazar, 13, are at Baxter with their father, while three other children are being cared for in alternative accommodation. 

An application for refugee status by Roqia and the children has been rejected and all appeals were exhausted in February. 

Mr Moore said the family had not been deported partly because of the security situation in Quetta, Pakistan.

http://www.theage.com.au/articles/2003/07/29/1059244620024.html 

Govt will obey detainee court order

The Age

Wednesday 30 July 2003, 6:30 AM 

Immigration Minister Philip Ruddock said he would obey any court order demanding the release of five children in Australian immigration detention centres.

A judgment has been delayed in a landmark legal case seeking the release of the five children from the centres.

"Obviously if there is a court order in relation to matters involving my administration I will obey the order," Mr Ruddock told ABC Television.

"I don't put myself in contempt of court."

The Family Court heard arguments related to an application for an interim order to release three girls and two boys, aged between five and 14.

The children, who cannot be identified, are currently in detention in South Australia.

Justice Steven Strickland hoped to hand down his judgment Wednesday but a court spokeswoman said the decision would now be delivered on Friday.

The boys were being detained with their father at the Baxter detention centre, while the girls were with their mother on a home detention program at Woomera.

The Family Court hearing in Adelaide resulted from the Full Court of the Family Court last month ruling that the Family Court had jurisdiction to determine the futures of child detainees.

Mr Ruddock sought a High Court appeal to that ruling.

Mr Ruddock said the Commonwealth believed the full Family Court got it wrong in suggesting it had powers which overrode the Migration Act.

"They have agreed that matter to be referred to the High Court," he said.

©2003 AAP

http://www.theage.com.au/articles/2003/07/30/1059480366358.html 

DOCTORS, NURSES, HOSPITALS, ACM, DIMIA - and the detainee

from Pamela Curr

31 July 2003
When "detainees" are admitted to hospital, they do not become patients - they stay detainees but with even less rights than in a detention centre.

Hospitals explain that the hospital becomes a "quasi-detention centre" or "is designated as a detention centre" and the guards have "jurisdiction" over the patients.

These are the explanations advanced to questions as to why it is that a person whom you have been able to visit in a detention centre, once in hospital is unable to have visitors or receive phone calls. Please read the account of 3 women who tried to visit and pass messages of support to Roqia.

H.P. writes....

Today, Wednesday 30th July, 2 other women, my 10 year old daughter and I went to visit Roqia Bakhtiyari at the Women’s and Children’s hospital in Adelaide.

Maybe I should go back just a little bit before continuing this story - yesterday, when I found out that Roqia had gone into labour and was being airlifted to a hospital in Adelaide at about 11.30 in the morning, I straight away rang the Women’s and Children’s to see if they were expecting her there. 

Obviously they hadn’t been told to shut their mouths yet, as the nurse I spoke to said straightaway that they were expecting her, and asked me if I knew her ETA (estimated time of arrival).  Once I knew that was where she was going, and after talking to a few other women involved in the case, we all decided that it would be a nice action to send her flowers at the hospital, to let her know that we cared, and to also ask everyone we knew to do the same.  So I spent all day yesterday ringing my extensive network, whilst the other women involved did the same, all of us hoping that her room would be filled with flowers.

And now we come to today. Today I and two other women with my 10 year old daughter went to see if we could at best see Roquia, and at worst try to ensure that she was receiving her flowers.

We asked at general reception where she might be, and were told by a woman who was a very bad liar, that no such person existed, and had never existed in the hospital, and that they were sending all the flowers back to the people who had sent them, as they had no idea where she was.  

I tried to appeal to her humanity and as a woman, and she kept denying, and looking very redfaced. So we went upstairs to the postnatal centre on level 3, and looked inside the intensive care unit - too long.

Word was obviously sent and the doors closed in front of us. All of us realised then that we’d been a split second from being in the ward where Roquia was.

So we went to the 3rd floor reception, and asked where Roquia was. Sandi was initially very helpful and nice, ringing up to find out where she was, and got put through to the PR section.  We heard her ask "why am I talking to you?", and then she was told in no uncertain terms why she was talking to them, and to keep the cone of silence.

Her manner changed abruptly, and she told us Roquia had never been there, and was not there now.

While one of the women I was with rang Roquia’s lawyer to let them know what was happening and the treatment we were getting, I wandered down the hall with my daughter and asked at another reception desk.

I decided to cut through the crap and tell the woman that she wouldn’t find Roquia’s name and I wasn’t meant to know that she was there, but I knew she was, and appealed to her as a woman and mother, and she was about to open up, when 3 chubb security guards walked up and pulled her aside, asked her who I was asking for, what my name was - the poor woman was a bit taken aback.

They then asked me who I was looking for, I told them, they said she wasn’t there and I had no right to be there if I wasn’t there to see someone who actually existed, escorted me back to my friends, and asked us all to leave.

We all tried to appeal to his humanity. His name was Angelo. We asked him how he  could stand by and let this happen, told him we only wanted to make sure she was allright and getting her flowers, but he told us twice to leave now, and on the third time informed us he was calling the police.

We agreed to leave, and he escorted us all the way to the front door. We all started getting a bit vocal then, asking people where their compassion was, asking them why their jobs were so damn important, and the collusive energy of guilt and embarassment was stunning. I realised then that a lot of people in that hospital know what is happening, and are letting it happen.

This all took place in a period of 20 minutes. This raises all sorts of issues about the Women’s and Children’s hospital.

What about duty of care? Why can’t a patient receive flowers?  Why can’t a patient receive visitors? What sort of care is she receiving?  How  is she?

I believe it’s imperative for as many people as can make it to turn up to the Family Court at 10.30 on Friday 1st of August and support Roquia and her family, and denounce the atrocious treatment she and her family (indeed all refugees!) have been given. 

We can’t quite help ourselves can we? First we commit genocide on the original occupants of this land, and now as boat people we’re trying to do it to the boat people we don’t like. I’ve never before been so ashamed of being an Australian ....

H.P.

Doctors at the Royal Adelaide reported recently that guards told them that they must ask permission before attending a patient. These doctors were so enraged at the demands of the guards and the fact that their patient had developed peritonitis because his condition had been ignored for 4 days at Baxter, so that bey the time he was operated on - his appendix had burst, releasing pus into his abdominal cavity causing peritonitis, that they wanted to speak to the media to expose the lack of care.

However before doing so they consulted the Professor of their unit who pointed out the difficulties which might be occasioned for them. The culture of silence prevailed. This is not the first time - it is the rule in hospitals in Brisbane, Melbourne, Adelaide and Perth. In Perth when Fatima lay dying - friends were blocked from visiting, denied even a moment to comfort her husband. 

It is time that Doctors and Nurses and Hospital administrations remembered their duty of care to their patients and stopped collaborating with ACM and DIMIA. Why shouldn't detainees (awful word) have visitors and phone calls and even flowers?

We can act - write to the Australian Nurses Federation to the Australian Medical Association, Commonwealth Ombudsman's Office and any one else who might have a conscience asking them to investigate and draw up a protocol if one does not exist expressly detailing the rights of detainees and the responsibilities which doctors nurses and hospitals have to deliver a high standard of care, respecting that the patients needs are paramount and that ACM guards do not have jurisdiction over the care of these patients.

addresses:

Ms Jill Illife

- Federal Secretary, Australian Nursing Federation

Level 2, 21 Victoria Street

Melbourne VIC 3000

web: http://www.anf.org.au/ 

email via info officer:  cathy@anf.org.au

Tel. (03) 9639 5211

Fax. (03) 9652 0567

Dr. Kate Stockhausen

- Acting Director, Public Health & Ethics Department

Dr. Robert Bain

- Secretary General, Australian Medical Association

PO Box E115

KINGSTON ACT 2604

TEL (02) 6270 5400 · FAX (02) 6270 5499

EMAIL ama@ama.com.au

http://www.ama.com.au/ 

Roqia has visitors 

31 July 2003

evening

from Pamela Curr
At last humanity and sanity have prevailed and Roqia is allowed to have a trusted friend visit her at the hospital. Thank you to all the people who have phones, emailed and faxed various authorities - it worked. Even some flowers got through the security cordon. 

Roqia is hoping for a boy - she suggested that he could be a Minister for Immigration. 

Tomorrow the decision on releasing the children from detention will be made. Let us hope that humanity and sanity prevail.

Pamela Curr

Greens National Refugee Spokesperson

Lift Bakhtiyari deportation threat, lawyer pleads

The Age

July 31 2003

The threat of deportation should be lifted from pregnant detainee Roqia Bakhtiyari, who was at risk of giving birth prematurely, according to her lawyer Jeremy Moore.

Mr Moore yesterday wrote to the Federal Government asking for an undertaking Ms Bakhtiyari be able to stay in Australia until well after the birth of her sixth child. "This threat of deportation is just outrageous," Mr Moore said.

Mr Moore said Ms Bakhtiyari was stable yesterday after being flown from Port Augusta to the Women's and Children's Hospital in Adelaide on Monday after complications with her pregnancy.

It was feared Ms Bakhtiyari, who is 28 weeks pregnant, might give birth yesterday but her condition had stabilised. Ms Bakhtiyari, whose claim to be from Afghanistan has been rejected by the Federal Government, gave birth to her latest child at 30 weeks.

Mr Moore said Ms Bakhtiyari's eldest sons, Alamdar, 15, and Monty, 13, were distressed by the sudden removal last Friday of their uncle, Mahzer Ali, who was deported to Pakistan.

http://www.theage.com.au/articles/2003/07/30/1059480412696.html 

Detained children 'have case'

news.com.au

August 1, 2003

A PRIMA facie case existed that children were being detained unlawfully in Australian detention centres, a Family Court justice said today. 

But Justice Steven Strickland deferred a decision as to whether five children in detention should be released. 

Lawyers for five children from the same family, aged between five and 14, had sought in the Family Court the immediate release of the siblings.

But Justice Strickland determined there was insufficient evidence before him to decide the issue.

Justice Strickland has given parties involved an option of delaying the judgment until a trial in six weeks over whether the children should be released or adjourning the interim hearing to a date in the near future. 

He was hearing an interim order application to release the siblings until a full trial of their case starting on September 15. 

Of the five children, two boys are being detained with their father at the Baxter detention centre, while three girls are with their mother on a home detention centre program in Woomera.

Lawyers for the Government and the children were meeting today before a return to the court with submissions about Justice Strickland's judgment.

Justice Strickland this morning said he would not attempt to summarise his judgment.

But the justice said he had "determined that prima facie that children are unlawfully in detention and there is a real issue to be tried about that". 

AAP

http://www.news.com.au/common/story_page/0,4057,6846168%255E1702,00.html 

Detention children held unlawfully, judge rules

ABC ONLINE NEWS

Friday, August 1, 2003. 12:09pm (AEST)

A Family Court judge in Adelaide has ruled that five children in immigration detention are being held unlawfully, but there is insufficient evidence to order their release.

Justice Steven Strickland told a packed courtroom that he is deferring his final decision until further evidence is presented to him.

Lawyers for the children are now considering whether to present further evidence today, or agree to an adjournment.

http://www.abc.net.au/news/newsitems/s915149.htm 

Court to rule on SA child detention case

ABC ONLINE NEWS

Fri, 1 Aug 2003 6:58 ACST

Five child asylum seekers of one family are expected to know today if they will be released from South Australian immigration detention.

The three girls and two brothers are being held in the Baxter Detention Centre.

A Family Court judge is expected to announce his decision in a few hours.

Justice Steven Strickland adjourned the case on Monday after hearing argument on an interim application to release the children, pending a trial on the matter in September. 

Lawyers for the family told the court even a short time out of detention would help the children's mental state, with one of the boys having tried to hang himself. 

But a lawyer for Immigration Minister Philip Ruddock said releasing the children would give them false hope that they might stay in Australia. 

If the court case succeeds, the children will be placed in the care of Catholic welfare group Centacare.

http://www.abc.net.au/news/australia/sa/metsa-1aug2003-1.htm 

Refugee children pose no security threat

Bendigo Advertiser

Friday, 1 August 2003
Free detainees plea - Refugee children pose no security threat: advocate

CHILDREN pose no threat to national security and should not be locked up indefinitely, a central Victorian refugee advocate said yesterday.

Rural Australians for Refugees convenor Marg Dahl made the comments in light of a Family Court ruling yesterday that the detention of children was unlawful.

"That's simple commonsense . . . that any mother would know," Ms Dahl, a mother of four, said.

Justice Steven Strickland yesterday adjourned a landmark hearing seeking the release of five children, from the same family, who are currently in detention in South Australia.

Justice Strickland said he did not have sufficient evidence to decide whether to release the two boys and three girls. Lawyers for the children had sought their immediate release under an interim order application until a full trial of the siblings' case starts on September 15.

Ms Dahl said Justice Strickland's ruling, that a prima facie case existed that children in Australian detention centres were being detained unlawfully, was "absolutely significant".

"The psychological harm inflicted upon children in detention was reason enough to free children from detention, Ms Dahl said.

"Children in detention have seen and experienced things that no-one, let alone a child, should ever see in their life.

"The psychological problems of children who have been detained are well documented . . . children ought to be free," Ms Dahl said.

http://bendigo.yourguide.com.au/detail.asp?class=news&subclass=local&category=general%20news&story_id=245113 

Child detainee trial adjourns

The Age

Friday 1 August 2003, 6:31 PM 

The Family Court has adjourned a landmark case seeking the release of five children from Australian detention centres.

Justice Steven Strickland adjourned the matter until Tuesday after rejecting an application from government lawyers to dismiss the case.

Justice Strickland said further evidence would be presented to the court when it resumed.

Earlier, he ruled that a case existed that the detention of the children, aged between five and 14, was unlawful.

But he said he did not have sufficient evidence before him to decide whether to release the two boys and three girls.

Lawyers for the children had sought their immediate release under an interim order application until a full trial of the siblings' case starts on September 15.

The two boys are being detained with their father at the Baxter Detention Centre in South Australia's north.

The three girls had been with their pregnant mother on a home detention program at Woomera, also in SA's north, until the mother was taken to an Adelaide hospital this week.

The girls remain on the home detention program.

Justice Strickland deferred any decision about where the children should reside until he heard further evidence.

In handing down his judgment, Justice Strickland said he would not attempt to summarise his findings.

But he said he had "determined prima facie that children are unlawfully in detention and there is a real issue to be tried about that."

After Justice Strickland's ruling, Immigration Minister Philip Ruddock said the federal government would release the children if the Family Court made the order.

However, Mr Ruddock said he would seek advice on further legal action to keep the children locked up if that was to occur.

"I don't put myself in contempt of court and nor does the department. If a court orders release, it will occur," Mr Ruddock told reporters.

©2003 AAP

http://www.theage.com.au/articles/2003/08/01/1059480547930.html 

Children in detention not an issue for the courts: government 

01/08/2003 20:34:59

ABC Radio Australia News
The Australian government says the release of children from detention centres is not a matter for the courts to decide.

However, the Immigration minister, Philip Ruddock says if a judge in the Family court in South Australia orders the release of five children from Baxter detention centre the government won't interfere.

The children - three girls aged six, nine and 11 and two boys aged 12 and 14 - are all from the same family and have been detained for more than two years.

A judge has determined the detention of the children is unlawful, but has deferred a decision on the release of the children, until further evidence is presented to him. 

Mr Ruddock has described as flawed an intial decision of the Family Court that holding children in detention centres is unlawful.

He says the government will continue to challenge the decision in the High Court.

"If people enter Australia without lawful authority they should be detainmed until such time as they can be lawfully entered into Australia - that is, granted a visa - or removed from Australia. And what is happening here is that those arrangements that the Parliament intended should operate are being unwound."

http://www.abc.net.au/ra/newstories/RANewsStories_915647.htm 

Australia to fight its own Family Court

IOL - South Africa

August 01 2003 at 10:06AM

Sydney, Australia - The Australian government has vowed to fight a Family Court ruling that it is unlawful for the children of detained illegal immigrants to be held with their parents.

Immigration Minister Philip Ruddock is appealing to the Australian High Court to reverse a ruling by Family Court judge Steven Strickland that there was prima facie evidence that the five children of a pregnant illegal immigrant were being illegally detained.

"We believe the court has made a decision which is flawed," Ruddock said.

"Arrangements that parliament intended should operate are being unwound by judicial actions. We will test these issues properly, as we are entitled to."

CAPTION: 'We believe the court has made a decision which is flawed'

Refugee rights lawyers sought the release of the children, two boys and three girls aged five to 14, immediately after the Family Court decision.

The boys are with their father at a detention centre in Baxter, South Australia, the girls with their mother at a home detention centre in Woomera in the same state - though she is pregnant and in hospital.

A flood of similar court cases is likely to follow if the five children are released. More than 100 are in mainland immigration detention centres - about 80 of them in Baxter.

The government says almost all belong to unsuccessful asylum-seekers who face deportation and believes the children are better off with their parents.

It also believes that, if the children are freed, their lawyers will use their separation from their parents as leverage to seek the parents' freedom too.

CAPTION: 'A flood of similar court cases is likely to follow if the children are released'.

Australia's detention policies have been attacked by human rights activists at home and abroad but are supported by an overwhelming majority of Australians.

Ruddock told reporters the government would release the children if the Family Court made the order but he would seek legal advice to keep them in custody.

"I don't put myself in contempt of court and neither does the department. If a court orders release, it will occur," he said.

He added: "Our view is that these are not matters that ought to be addressed by the court."

He said the government believed the court was acting in excess of its power and had appealed to the High Court against the ruling. - Sapa-AFP 

http://www.iol.co.za/index.php?click_id=3&art_id=qw1059725160189B223&set_id=1 

Ruddock ready to obey court

news.com.au

August 1, 2003

THE Federal Government would release five children from immigration detention if the Family Court made the order, Immigration Minister Philip Ruddock said today.

However, Mr Ruddock said he would seek advice on further legal action to keep the children locked up if that was to occur.

The minister's comments came as lawyers in Adelaide sought the release of five children from the one family held in detention. 

The two boys are being held with their father at the Baxter Detention Centre in South Australia.

Their three sisters had been with their pregnant mother in home detention at Woomera, but the mother was now in an Adelaide hospital. 

"I don't put myself in contempt of court and nor does the department. If a court orders release, it will occur," Mr Ruddock said. 

But Mr Ruddock reiterated his belief that the Family Court's review of the legality of detaining children was flawed. And he threatened to dismantle migration arrangements as enacted by the Australian parliament.

"The court has made a decision which we believe is flawed," he said.

"We are of the view that this is not an order for Family Court determination and the court is acting in excess of (its) power and we have appealed that decision."

Mr Ruddock was referring to an earlier Family Court finding that detaining children was unlawful.

The Government is appealing against that finding in the High Court of Australia.

"If there is any further release that may be sought between now and when the High Court may deliberate on these matters, I will get advice on that and we will act accordingly," the minister said.

"I am not foreclosing further action on the Commonwealth's part.

"Our view is that these are not matters that ought to be addressed by the court."

Mr Ruddock said the Migration Act, which outlines the rules which govern the lawful entry of foreign nationals into Australia, was quite clear.

"What is happening here is that these arrangements that the parliament intended should operate are being unwound by judicial actions and we will test those issues properly as we are entitled," he said. 

AAP

http://www.news.com.au/common/story_page/0,4057,6846421%255E1702,00.html 

Court decision flawed: Ruddock

The Age

August 1 2003

Immigration Minister Philip Ruddock said today he would seek advice on legal action to prevent the release of five children from immigration detention if the Family Court made the order. 

The minister's comments came as lawyers in Adelaide sought the release of five children from the one family currently held in detention. 

The two boys are being held with their father at the Baxter Detention Centre in South Australia. 

Their three sisters had been with their pregnant mother in home detention at Woomera, but the mother was now in an Adelaide hospital. 

Mr Ruddock told reporters, "I don't put myself in contempt of court and nor does the department. If a court orders release, it will occur." 

But Mr Ruddock reiterated his belief that the Family Court's review of the legality of detaining children was flawed. 

And he threatened to dismantle migration arrangements as enacted by the Australian parliament. 

"The court has made a decision which we believe is flawed," he said. 

"We are of the view that this is not an order for Family Court determination and the court is acting in excess of (its) power and we have appealed that decision." 

Mr Ruddock was referring to an earlier Family Court finding that detaining children was unlawful. 

The government is appealing that finding in the High Court of Australia. 

"If there is any further release that may be sought between now and when the High Court may deliberate on these matters, I will get advice on that and we will act accordingly," the minister said. 

"I am not foreclosing further action on the Commonwealth's part. 

"Our view is that these are not matters that ought to be addressed by the court." 

Mr Ruddock said the Migration Act, which outlines the rules which govern the lawful entry of foreign nationals into Australia, was quite clear. 

"What is happening here is that these arrangements that the parliament intended should operate are being unwound by judicial actions and we will test those issues properly as we are entitled," he said. 

- AAP 

http://www.theage.com.au/articles/2003/08/01/1059480539104.html
Children in the Baxter detention centre may be released soon due to Family Court ruling

PM - Friday, 1 August 2003

Reporter: Nance Haxton

MARK COLVIN: The future of asylum seeker children in Australian custody remains in the balance tonight, after a family court ruling that their detention is unlawful. That ruling came at a hearing in Adelaide concerning five children from one family now being held at the Baxter detention centre in South Australia. But the court is still considering whether to release them into community care – a move the Government is opposing.

Nance Haxton reports.

NANCE HAXTON: Family Court Justice Stephen Strickland ruled today that the five children are being held in detention unlawfully. However, he adjourned the hearing until Tuesday to consider more evidence regarding whether releasing the children could potentially do them more harm.

The fate of those children may be unresolved, but the ruling of illegal detention is still going to rile the Federal Government. It's already challenging the historic decision by the full bench of the Family Court in June giving itself the power to release children from detention centres. A High Court challenge to that jurisdiction is still to be heard. 

Today Immigration Minister Philip Ruddock was critical of the Family Court's involvement.

PHILIP RUDDOCK: If people enter Australia without lawful authority, they should be detained until such time that they can be lawfully entered into Australia, that is, granted a visa, or removed from Australia. What is happening here is that those arrangements, that the Parliament intended should operate, are being unwound.

NANCE HAXTON: If the interim application to free the children is successful, it could lead to a flood of applications from other asylum seeker families seeking the release of their children. 

And despite the delay in a decision, Counsel for the children Jeremy Moore says he's pleased with the progress of the case.

JEREMY MOORE: It's great that the Court has said that these five children have been locked up for more than two and a half years, have been held illegally and now the Court is considering what should happen to them.

NANCE HAXTON: Is it frustrating that it's taking so long? There was a decision expected to be handed down today.

JEREMY MOORE: We'll ask the children that they need to be patient, and hopefully we've got something good to tell them in the next few days. We're grateful that the Court's dealing with the matter and it's not for us to comment about how long it takes.

It's really a case of us now waiting and putting further submissions to the Court – the submissions we're saying that are relevant to the Court, that the Court should release these children on the basis that the psychological evidence that they are better off if they are released now.

NANCE HAXTON: So arrangements for the children can be delayed until this adjournment is finalised?

JEREMY MOORE: Yes, there are proper arrangements in place for the children if and when they are released by the Court.

NANCE HAXTON: Today's hearing focused a lot of attention on the risks to the children in detention, and if they're released. Justice Strickland said he was concerned by a State Government backed psychiatric report, which argued detention was causing ongoing psychological harm to the children, and that one of them had attempted suicide.

However the judge said he was worried that if the children were freed, they may falsely believe they had been released indefinitely, when in reality, they are awaiting deportation and could be returned to detention at some stage. He called for more evidence to be given to the matter on Tuesday.

MARK COLVIN: Nance Haxton in Adelaide.

http://www.abc.net.au/pm/content/2003/s915614.htm 

Fate of detention children unclear

ABC ONLINE NEWS

Fri, 1 Aug 2003 13:23 AEST

The fate of five children in immigration detention hangs in the balance after a hearing in the Family Court in Adelaide.

Family Court Justice Steven Strickland has determined the detention of the children is unlawful but there is insufficient evidence to order their release.

Justice Strickland has deferred a decision on the release of the children from Baxter detention centre near Port Augusta until further evidence is presented to him. 

The three girls aged six, nine and 11 and two boys aged 12 and 14, all from the same family, have been detained for more than two years. 

Jeremy Moore, a lawyer representing the children, says the judge's ruling that the children are being held unlawfully reaffirms an earlier decision by the full bench of the Family Court. 

Court proceedings will proceed today to determine if submissions will be presented or whether the matter will be adjourned. 

http://www.abc.net.au/news/justin/weekly/newsnat-1aug2003-12.htm 

Kids' detention unlawful, but can't be released

ABC ONLINE NEWS

Friday, August 1, 2003. 4:34pm (AEST)

The fate of five children in immigration detention hangs in the balance after a hearing in the Family Court in Adelaide.

Family Court Justice Steven Strickland has determined the detention of the children is unlawful but there is insufficient evidence to order their release.

Justice Strickland has deferred a decision on the release of the children from Baxter detention centre near Port Augusta until further evidence is presented to him. 

The three girls aged six, nine and 11 and two boys aged 12 and 14, all from the same family, have been detained for more than two years. 

Jeremy Moore, a lawyer representing the children, says the judge's ruling that the children are being held unlawfully reaffirms an earlier decision by the full bench of the Family Court. 

The matter has been deferred until next week for further submissions.

Immigration Minister Philip Ruddock says if the Family Court orders the release, the Government will not interfere.

But Mr Ruddock says the initial decision is flawed and the Government will continue to challenge the decision in the High Court.

"If people enter Australia without lawful authority, they should be detained until such time as they can be lawfully entered into Australia - that is, granted a visa or removed from Australia," Mr Ruddock said.

"What is happening here is that those arrangements, that the Parliament intended should operate, are being unwound."

Family friend Robert Marshall has been at Baxter on and off for the last month waiting to pick up the children should they be released.

He says it is frustrating the case is dragging on.

"They're like bits of flotsam in the hands of bureaucrats digging at the legal system - you name [a department], they're in the hands of that," Mr Marshall said.

"Their father is unable to have any influence over the direction of his family's life. It's just a totally unsatisfactory situation."

http://www.abc.net.au/news/newsitems/s915259.htm 

We're being cruel to kids

The Advertiser

By Court Reporter SEAN FEWSTER

02aug03
FIVE "innocent victims" of the Federal Government's immigration policies must remain in the Baxter Detention Centre until Tuesday - even though the Family Court ruled yesterday they are being held unlawfully.

Immigration Minister Philip Ruddock vowed to fight the "flawed" decision in the High Court.

The children - aged 14, 12, 11, nine and six years - have been held in detention centres since their arrival in Australia 2 1/2 years ago, the Federal Government unable to arrange their deportation to their home country.

Neither they nor their homeland can be identified for legal reasons.

Justice Steven Strickland ruled prima facie - "on the face" of the available evidence - that the children were being detained indefinitely, and therefore unlawfully, under the Migration Act.

He said, however, he did not have enough evidence to decide where the children would be best cared for so as not to worsen their alleged psychological problems. He ordered a further hearing for Tuesday.

"This is an extraordinarily sad state of affairs  . . . (these children) are innocent victims in this entire scenario," Justice Strickland said.

"However, I do not want to create a result for them which may be worse than the situation they find themselves in already."

In June, the Full Court of the Family Court ruled the children could be released from immigration detention if their time there was found to be indefinite.

Their lawyers launched an interim appeal in the Family Court, asking for the children be released into the care of Catholic welfare agency Centacare until they are deported.

The children cannot remain in Australia, as they have been denied refugee status - but the Government cannot organise their deportation because of political and social unrest in their homeland.

The Immigration Department argued releasing the children before a September trial to decide their fate would be a "cruel psychological trick".

Justice Strickland said he could see no "real likelihood" of deportation soon, and ruled keeping the children detained would worsen their "psychological health".

"The children are not living in a settled or stable environment and maintaining them in that environment entails a real risk of endangering their psychological welfare," he said. He was concerned the children did not understand release would be temporary.

"The oldest boy has said `If they release me it will not be a worry . . . when I waiting and think I will get a visa (I will be) safe . . . if no visa, it is better to die'," he said.

"Further, when asked what would happen if he was asked to leave Australia, (he) replied `I will go to burial ground'."

He said comments by the boy - who last year tried to hang himself in a suicide pact with another detainee - showed "inaccurate information" was given to the children.

"There seems to be a misconception . . . that if the children are released they will happily be allowed to stay in Australia for the rest of their lives.

"However this is not so - they could be re-detained in the short term depending on the result of the (September) hearing - and these children must, as a matter of law, be removed from Australia."

He said he had no evidence proving this had been discussed with the children.

"I have no confidence that it is in the best interests of these children for them to be released on an interim basis," he said. He ordered the parties to obtain further evidence to be presented to the court on Tuesday.

Outside court, Centacare director Dale West said his reaction was "one of bitter disappointment".

"We know what these kids are going through and every extra hour, let alone four days, has a critical impact on them," Mr West said.

"I'm of the view that if the children can experience at least one positive thing while they are in Australia - regardless of them being sent back - it will help them be able to one day look back and deal with what they have been through.

"The six year old's only memory of life is the detention centre, which is severely damaging - any time outside would be a positive thing for her development."

Mr Ruddock said he would allow the children's release if the court ordered it.

"I don't put myself in contempt of court and nor does the department - if a court orders release, it will occur," he said.

But he would appeal against the ruling to the High Court next month. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,6850256%255E910,00.html 

Child detainees face wait on future

ABC ONLINE NEWS

Sat, 2 Aug 2003 8:28 AEST

Five children being held at South Australia's Baxter detention centre will have to wait until at least Tuesday before they will know if they are to be released.

In the Family Court in Adelaide, Justice Steven Strickland ruled the children were being detained unlawfully on the face of the evidence before him.

But he told the court there was insufficient evidence to order their release.

The three girls aged six, nine and 11 and two boys aged 12 and 14, all from the same family, have been detained for more than two years.

The children's lawyer, Jeremy Moore, says further submissions will be presented when the court resumes next week.

"The submissions we're saying that are relevant to the court are that the court should release these children on the basis that there is psychological evidence that they're better off if they're released now," he said.

http://www.abc.net.au/news/justin/weekly/newsnat-2aug2003-21.htm 

Child detainees face wait on future

ABC NEWS ONLINE

Saturday, August 2 2003 8:29am (AEST)

Five children being held at South Australia's Baxter detention centre will have to wait until at least Tuesday before they will know if they are to be released.

In the Family Court in Adelaide, Justice Steven Strickland ruled the children were being detained unlawfully on the face of the evidence before him.

But he told the court there was insufficient evidence to order their release.

The three girls aged six, nine and 11 and two boys aged 12 and 14, all from the same family, have been detained for more than two years.

The children's lawyer, Jeremy Moore, says further submissions will be presented when the court resumes next week.

"The submissions we're saying that are relevant to the court are that the court should release these children on the basis that there is psychological evidence that they're better off if they're released now," he said.

http://www.abc.net.au/news/newsitems/s915751.htm 

Judge says detention unlawful

The Age

August 2 2003

By Penelope Debelle
A Family Court judge yesterday made a preliminary finding that the detention of five children at the Baxter centre was unlawful.

Calling the case "an extraordinarily sad state of affairs", Justice Steven Strickland said the children, from the one family, were in indefinite detention and there was no likelihood of them leaving the detention centre in Port Augusta, South Australia, in the foreseeable future.

However, he deferred a decision on whether to release them on welfare grounds before making a final ruling on the legality of their detention in September. 

Justice Strickland said evidence from lawyers for the family did not address what would happen if the children were let out of detention and then sent back after the trial. "There seems to be a misconception . . . that if the children are released they will happily be allowed to stay in Australia," Justice Strickland said. "However, that is not so."

He said psychological assessments of the children did not address the effect on them of being released from detention "thinking that this is it and then finding themselves back in detention or indeed in Pakistan".

Charles Gunst, QC, appearing for Immigration Minister Philip Ruddock said releasing the children now would raise false hope that they might somehow be allowed to stay in Australia.

Justice Strickland said he had thought long and hard about how to achieve the best result for the children. "They are the innocent victims in this entire scenario," he said. "However, I do not want to create a result for these children which may be worse."

The matter was back in the South Australian Family Court following a full court of the Family Court ruling in June that gave the court the power to release children from detention if that detention was found to be unlawful. Mr Ruddock attacked that decision as flawed and has appealed to the High Court. 

"We are of the view that this is not an order for Family Court determination and the court is acting in excess of (its) power," Mr Ruddock said. 

He said he would seek advice on any action to release the children before the High Court ruling was made.

Two psychological assessments were provided of the mental health of the family. 

They found the children's mother was depressed and overwhelmed by the effects of detention. One of the sons pictured himself with "sadness, grief and disbelief that he could be perceived as someone bad enough to be incarcerated" for so long. 

A sister had an internalised belief that she was a bad child and had a preoccupation with praying for her release from detention, the report said.

Justice Strickland said that in most cases he would have dismissed the application because he lacked evidence that releasing the children was in their best interest, but the case was unusual and involved their liberty. He adjourned the application to Tuesday to allow further evidence to be heard.

Justice Strickland said the case was unprecedented and "a bevy of applications were following on the heels of this".

"There needs to be a public debate about asylum seekers in this country but these children should not be the conduit for that debate to take place," Justice Strickland said.

http://www.theage.com.au/articles/2003/08/01/1059480554288.html 

Bakhtiyari hitches grow

The Age

August 2 2003

By Russell Skelton

Immigration Minister Philip Ruddock faces a potentially embarrassing situation in his attempts to deport to Pakistan Australia's most controversial asylum seekers, Ali Bakhtiyari and family.

A spokesman for the minister said last night it could take a year before Mr Bakhtiyari was deported because of legal processes, including another hearing before the Refugee Review Tribunal in his bid to stave off deportation and a possible Federal Court appeal. 

He also indicated that plans to immediately deport Mr Bakhtiyari's wife Roqia, who is seven months pregnant and in hospital, and her five children had stalled.

He said there could be legal obstacles to deporting the family without Mr Bakhtiyari, leaving aside Mrs Bakhtiyari's condition that required her to stay in Adelaide until her baby was born. 

Asked if the family would be deported without Mr Bakhtiyari, the spokesman said: "There are a few legal hurdles we will have to jump first."

He declined to say what the legal hurdles were, but said Mr Ruddock was seeking legal advice on whether the family could be deported without their father.

Last week a spokeswoman for the minister said Mrs Bakhtiyari and the children would be deported immediately without their father once legal proceedings in which they are involved were finalised. She said there was no legal impediment to their being removed. But doctors have since advised that Mrs Bakhtiyari should not be moved from Adelaide until the birth of her sixth child after she went into an early labour last weekend.

It has also been confirmed that travel documents for the family are incomplete and that it could be months before the necessary documents are obtained. Currently it is unsafe for officials to travel to Quetta in Pakistan to obtain them.

"I don't know how long it will take to get the travel documents finalised and, anyway, she will need a medical clearance to travel," Mr Ruddock's spokesman said.

"Restrictions on diplomatic travel within Pakistan are making it take longer than we would like it to take. If there had been a high level of co-operation from the family, the matter could have been resolved months ago."

The spokesman conceded that removal of the Bakhtiyari family had "gone on far too long" but said there was little the Government could do. "If she (Mrs Bakhtiyari) cannot get a medical clearance, she will not be travelling anyway," the spokesman said.

http://www.theage.com.au/articles/2003/08/01/1059480554907.html 

Children in detention dispute yet to be resolved

AM - Saturday 2 August 2003

Reporter: Peta Donald
HAMISH ROBERTSON: Next week, the Family Court in South Australia will begin hearing a string of legal challenges, involving 12 children being held in immigration detention centres.

These follow a matter involving five children from one family that came before the Court in Adelaide yesterday.

A Judge found that on the face of it, the children are being detained unlawfully, but he sought further evidence on whether releasing them would be the best thing, given that they could soon face being returned to detention and deported.

It's led the Opposition to renew its call for the hundred or so children in detention to be released into the community, a call the Immigration Minister, Philip Ruddock, has again rejected.

Peta Donald reports.

PETA DONALD: The Immigration Minister, Philip Ruddock, doesn't like seeing the courts winding back the Government's immigration detention system.

The Commonwealth's appeal to the High Court, against a finding that the Family Court can hear challenges to children being held in detention, is to be heard at the end of next month.

In the meantime, the Minister says, if the Family Court orders that the children be released, then they will be.

The Adelaide lawyer, Jeremy Moore, is hoping it will come to that. Whether it's next Tuesday in the case of the five children he's been representing, or for the others following closely in their footsteps.

JEREMY MOORE: There are five cases that are working their way through the system, and they'll be heard over August, as I understand, and I think the first one's being heard on the 5th of August. 

Those five cases involve more than 12 children, and I'm sure that some of those children will be in exactly the same situation in the next few days, and hopefully they'll be released, and hopefully the Government will release their families.

PETA DONALD: And what circumstances are those children in? Are they in a similar situation, where they're facing deportation anyway, and that there'll be this similar issue of whether it's the best thing for them to be in and out of detention?

JEREMY MOORE: Oh, there are many different circumstances. Some children for instance have parents who have got court action still going, and so they are stuck in detention. 

PETA DONALD: The Family Court will look at every case separately, considering the best interests of each different child. For the Opposition, it's time to stop fighting through the courts. Shadow Immigration Minister, Nicola Roxon.

NICOLA ROXON: We want to use this as an opportunity to urge the Minister to reconsider. He doesn't need to keep children in detention to keep our borders safe.

PETA DONALD: Well, what are you saying, that everyone should be let out, because the Family Court will be concerned to have children separated from their parents?

NICOLA ROXON: Well we, the Labor Party's policy is to have children and their mothers, and where their fathers provide no security risk, children with their parents in community, low security housing.

PETA DONALD: For his part, the Minister is not convinced that separating families so that children can be removed from detention centres is indeed in their best interests. 

Philip Ruddock.

PHILIP RUDDOCK: You have to make a judgement as to what is in their best interests, and I've said all along that if there is proper advice from state authorities, where the judgement is formed that it is in the best interests of children that they be released, that will happen, and that's aside from the question of what approach might be taken by the courts. My view has always been that this is a proper issue to be addressed by competent authorities.

HAMISH ROBERTSON: The Immigration Minister, Philip Ruddock, ending that report by Peta Donald.

http://www.abc.net.au/am/content/2003/s915837.htm 

Illegally detained kids' court case resumes tomorrow

ABC ONLINE NEWS

Mon 4 Aug 2003 20:03 ACST
A Family Court case to release five children from South Australia's Baxter detention centre will resume in Adelaide tomorrow.

Justice Steven Strickland will hear further submissions on the children's future, after ruling last week they are being held illegally.

If released, the children, who are from one family and aged between 6 and 14, will be cared for by the Catholic welfare agency, Centacare.

The children's lawyer Jeremy Moore says he will present evidence that their release is in their best interests.

"We just keep on hopefully addressing those concerns and providing the evidence," Mr Moore said.

"We'll have a psychologist there tomorrow and she's available to be cross-examined.

"Hopefully at the end of the day, the court listens to our submissions and releases the children."

http://www.abc.net.au/news/australia/sa/metsa-4aug2003-10.htm 

Ruddock proposes limiting of courts

The Age

August 4 2003
Immigration Minister Philip Ruddock wants to limit the ability of courts to look at immigration cases. 

He said immigration matters were clogging up the justice system and people were using the courts to extend the time they could stay in Australia. 

In the latest court ruling on immigration matters, the Family Court said on Friday a case existed in which the holding of five children in detention centres was unlawful. 

The court deferred any decision on whether to release the children, aged five to 14. 

Lawyers for the children had sought their immediate release under an interim order application until a full trial of the siblings' case starts on September 15. 

Without referring specifically to the case, Mr Ruddock yesterday said changes were needed to limit courts' jurisdiction to look at immigration cases. 

"We need to bring about a significant change in either the speed in which the courts are able to deal with these matters or the extent to which the courts are expanding their own jurisdiction to look at immigration issues," he said. 

Mr Ruddock said there were about 4000 immigration matters before various Australian courts. 

"And it's now starting to have a very significant impact upon the ability of the courts to be able to deal with their normal case loads," he said. 

"And if you look at the success of those matters, more than 90 per cent of matters that are brought, the department is successful or applicants withdraw before the courts are required to deal with those matters. 

"What we know is that people are using the court system to delay the time it takes for their matters to be dealt with to keep themselves here in Australia, often working unlawfully while those matters are progressed."

- AAP 

http://www.theage.com.au/articles/2003/08/03/1059849276585.html 

Detaining children 'cheaper'

The Australian

By Richard Sproull

August 05, 2003

RELEASING the five Bakhtiyari children into the community would cost "well over" $300,000 a year, or "more than three times the cost" of keeping them in detention, Philip Ruddock says.

The added costs of schooling, security and psychiatric care were included in official departmental estimates released to The Australian by the Immigration Minister.

The asylum fight of the Bakhtiyari children, now held at the Baxter detention centre, near Port Augusta in South Australia, and a housing estate near Woomera became a public battle last year when sons Alamdar, 15, and Montazar, 13, escaped from Woomera detention centre during Easter protests.

In a letter to The Australian, Mr Ruddock criticises claims that it would cost "far less" to house the children in the community than keep them in detention. He says his department maintains a duty of care for the detainees "irrespective of where they are located", and he could not release them without being satisfied that care arrangements were appropriate.

"These arrangements take time, including vetting and hiring of potential carers, finding appropriate furnished accommodation, arranging schooling, health and psychiatric care, meeting ongoing transport needs, indemnity insurance, security and so on," he says.

Mr Ruddock was responding to a request by the South Australian Government to release the Bakhtiyari children, as reported in The Australian last week because of its "serious concerns" about their psychological health.

Family and Youth Services Minister Steph Key asked Mr Ruddock to release the children and their parents, Ali and Roqia, from Baxter and a housing project at Woomera. The children could also be "removed" without their parents, the Rann government minister says in a letter to Mr Ruddock.

Mrs Bakhtiyari, seven months' pregnant, was rushed to hospital last week with stomach pains. Mr Ruddock's office said yesterday she was "a long way off" having her baby.

Catholic welfare agency Centacare has pledged accommodation and support for the Bakhtiyari children, should they be released from detention.

Executive director Dale West said the federal government estimate was a "nonsense" and his organisation could take care of them for much less.

"It wouldn't cost anything like that if they were placed in the hands of an organisation like Centacare," Mr West said.

"It also overlooks what it costs to have every individual in detention."

Mr West said any argument that it was too expensive to release the children into community care was "outrageous", because it overlooked the wellbeing of the children.

He said the organisation had not estimated the likely cost of supporting the Bakhtiyari children because "we are prepared to meet whatever it is".

While Ms Key did not detail where the funding for support for the children would come from, Mr Ruddock's office confirmed yesterday that it would be "borne largely by the commonwealth" in line with a federal-state agreement.

Ms Key said yesterday that talks were continuing with the Immigration Department. "Having negotiated a large number of cases" with the department, she was confident arrangements would be in place to care for the children. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,6866962%255E2702,00.html 

Detained kids await court ruling

ABC ONLINE NEWS

Tuesday, August 5, 2003. 10:48am (AEST)
It is hoped five asylum seeker children will know today whether they will be released from South Australian immigration detention.

The Family Court case to decide their futures is resuming in Adelaide today.

Justice Steven Strickland ruled last week the three girls and two boys of the one family were being unlawfully held in detention.

But he told the court he was not satisfied on the evidence before him that they would be better off out of the Baxter detention centre and in a house in Adelaide.

Catholic welfare agency Centacare has agreed to look after the children should they be released.

Centacare director Dale West says it is frustrating the case in dragging on.

He fears there will not be a ruling again today, causing further distress to the children.

"This case in not just being delayed for four days - it's one that's been going on in various forms since last December," he said. 

"So in that context, everybody that is involved in this, including the children, have certainly had their hopes raised and dashed a number of times."

Mr West says it is time the children started experiencing normal life.

"What we're seeing with these children is, in my view, an accumulative effect which is now being added on to some two-and-a-half-years," he said.

The judge is hearing further submissions today, before ruling on the children's release.

http://www.abc.net.au/news/newsitems/s917436.htm 

Detainee mother denies being hit by her husband

ABC ONLINE NEWS

Tuesday, August 5, 2003 3:00pm (AEST)

The mother of five children, who are seeking to be released from immigration detention, has denied she was subjected to violence by her husband.

The Family Court in Adelaide is hearing evidence on whether the children should be released from what it has already ruled as unlawful detention.

Psychologist Karen Fitzgerald has recommended the children's release, saying they will need ongoing monitoring, assessment and therapy. 

Under cross-examination she was asked whether it would have been relevant to have known of any violence by the father on the mother. 

She replied it would be important in one respect but it did not stand on its own. 

The mother of the five children was in court today and through a lawyer denied her husband had hit her. 

Ms Fitzgerald said the most significant trauma the children had experienced was that they blamed themselves for the predicament they were in. 

The case is continuing.

http://www.abc.net.au/news/newsitems/s917732.htm 

Court told child detainees will need ongoing therapy

ABC ONLINE NEWS

Tuesday, August 5, 2003. 1:10pm (AEST)
A psychologist has told the Family Court in Adelaide she did not let her personal views on mandatory detention in Australia affect her assessment of five children who have gone to the court seeking to be released.

The court is hearing further evidence after ruling last week that the children's detention in South Australia was unlawful.

Karen Fitzgerald told the court this morning that the five children would require ongoing monitoring, assessment and therapy.

Under cross-examination, she agreed that would be the case wherever they lived.

Ms Fitzgerald was asked whether she supported mandatory detention. She replied that the prolonged detention of children was destructive.

However, she said she was fastidious in ensuring her personal views did not affect her assessments.

The case is continuing.

Ruling

Justice Steven Strickland ruled last week the three girls and two boys of the one family were being unlawfully held in detention.

But he told the court he was not satisfied on the evidence before him that they would be better off out of the Baxter detention centre and in a house in Adelaide.

Catholic welfare agency Centacare has agreed to look after the children should they be released.

Centacare director Dale West says it is frustrating the case in dragging on.

He fears there will not be a ruling again today, causing further distress to the children.

"This case in not just being delayed for four days - it's one that's been going on in various forms since last December," he said. 

"So in that context, everybody that is involved in this, including the children, have certainly had their hopes raised and dashed a number of times."

Mr West says it is time the children started experiencing normal life.

"What we're seeing with these children is, in my view, an accumulative effect which is now being added on to some two-and-a-half-years," he said.

http://www.abc.net.au/news/newsitems/s917436.htm 

ASYLUM CHILDREN HEARING CONTINUES

SBS World News

5.8.2003. 12:48:14

A court in Adelaide is hearing from the mother of five children in immigration detention as part of submissions to decide whether to order their release. 

The woman, who is seven months pregnant and had been undergoing treatment in an Adelaide hospital, was this morning taken to the court in a wheelchair. 

Family Court Justice Steven Strickland last week ruled that the children's detention was unlawful, but decided there was insufficient evidence to order their immediate release. 

He consequently sought more information about how the children would be cared for and the psychological effect of a possible temporary release, before making a decision on whether they should be freed. 

A lawyer for the children, Jeremy Moore says he will submit psychological evidence that the children will be better off if they are released. 

"We just keep on hopefully addressing those concerns. and providng the evidence and we will have a psychologist there and [?....?]

http://www9.sbs.com.au/theworldnews/region.php?id=65403&region=7 

Judge refuses to release children

The Age

August 5 2003
A Family Court justice today criticised a legal rush to release children from detention when refusing to free five siblings from Australian detention centres. 

Justice Steven Strickland rejected an application to release the two boys and three girls, aged between five and 15, on an interim basis before a full trial of their case next month. 

He said the children, from the same family and currently in detention in South Australia, were the innocent victims in the affair. 

"It seems to me that there has been a head-long rush into these interim proceedings in an attempt to have these children released," Justice Strickland said. 

"But there has been no or little thought about what it means for these children. 

"I'm not satisfied that it's in the best interests of the children to release the children." 

Last week, Justice Strickland ruled that a case existed that the holding of the five children, who cannot be identified, in detention centres was unlawful. 

All five children have been refused refugee status and earmarked for deportation. 

The children's mother had also been refused refugee status while their father was appealing rejection of his visa application. 

Justice Strickland said there was no evidence presented to him that convinced him to release the children. 

"These children remain the innocent victims in this entire scenario," he said. 

"These children are vulnerable, they will be separated from their parents in a strange environment (if released)." 

He said lawyers for the children had failed to address his concerns about the impact of their release. 

"I still have no evidence before me as to what the children's wishes are, or perceptions are, to being released in the way which is sought, in knowledge that they may be redetained as a result of their final hearing and ultimately will be removed from this country," Justice Strickland said. 

"There is no possibility about deportment, they will be removed." 

The case was the first time lawyers had sought the release of children from detention centres after the Full Court of the Family Court recently ruled that the indefinite detention of children was unlawful. 

A federal government appeal of that ruling was due to be heard on September 30 in the High Court. 

Immigration Minister Philip Ruddock said today's Family Court decision was sensible. 

"We will continue to work towards what is in the best interests of the children," the minister said, through a spokesman. 

Justice Strickland also criticised a lack of evidence presented by lawyers for the children about what effect their release would have. 

He said there was no evidence before him about how the schooling, medical and religious needs of the children would be met if they were released. 

"I can no longer put aside the lack of evidence that was before me in relation to these particular topics because of the importance of it," Justice Strickland said. 

The children's pregnant mother was present in court today but left when it became clear the judge would not release the children. 

Until transferred to an Adelaide hospital last week, she had been held with her daughters on the Woomera home detention program while her sons were being held with their father at the Baxter detention centre in SA's north. 

A full trial of the children's case is due to start in the Family Court in Adelaide on September 15. 

- AAP 

http://www.theage.com.au/articles/2003/08/05/1060064176424.html 

Court rules against releasing detained children

ABC ONLINE NEWS

Tuesday, August 5, 2003. 8:04pm (AEST)
The Family Court has ruled five children will remain in South Australia's Baxter detention centre.

Justice Steven Strickland spent more than an hour outlining his reasons for his interim finding that the children remain in detention. 

He said he could find no evidence that the release would be in the best interests of the children, who have spent the last two years in detention in South Australia.

Justice Strickland said there was also a lack of evidence about issues over the children's security, safety and education if they were released into the care of an Adelaide charity organisation.

He found there was no evidence of the children's views about being released in the knowledge they will later be deported.

Justice Strickland last week ruled there was a lack of evidence on why the children should be released, despite finding their detention was unlawful.

The lawyer representing the children, Jeremy Moore, says an appeal is likely.

"It has to be remembered that the court found these children are being held illegally and that's a monumental decision," he said. 

"The Government's really got to find a solution that aren't illegal."

The final hearing into the case is scheduled for mid-September.

http://www.abc.net.au/news/newsitems/s917912.htm 

Family Law Court decides Baxter children should remain in detention

PM - Tuesday 5 August 2003

Reporter: Nance Haxton
MARK COLVIN: The Family Court has ruled today that five children being held at Baxter Detention Centre should remain there until they are deported. An Interim Application to release the children failed after Justice Steven Strickland found that the children would be more psychologically damaged by being released into the community while awaiting deportation that they would than being kept at Baxter. 

We cross to our Reporter, Nance Haxton in Adelaide.

Nance, the confusing thing to many people about this will be, I think it was Justice Steven Strickland himself only a few days ago who said that the detention of these people… of these children was unlawful and now he's saying they should remain there; how does it work? 

NANCE HAXTON: That's exactly right, Mark. Justice Strickland did find on Friday that there was definitely a case that these children were being held illegally in detention. However, he called for more evidence today because he remained unconvinced that releasing them into the community would actually be beneficial to them while they are awaiting deportation. 

Today, he said that the evidence presented to him left him still unconvinced and there was just not enough information on how the supply of security, schooling, basic issues such as nutrition and medical needs, also religious needs of the children would be met, and he said he did not want to create a result for those children that may be worse than the position they find themselves in already. 

MARK COLVIN: Now, this is an interim decision, is it? And if so, then what happens next? It's an interim until what? 

NANCE HAXTON: This has been the latest in many court cases. It started last year when this family applied to have their children released from detention because it was harmful, in their eyes. You may remember, a month ago the full bench of the Family Court made the pivotal decision that the Family Court could make judgement in these matters. 

In the meantime, this interim application was made to release the children pending that full trial of the Family Court on this matter, which is due to sit on September 15th. However, that has been dismissed and the full trial will start in six weeks when the final decision on the fate of these children will be made. 

MARK COLVIN: There is also a High Court proceeding to go ahead? 

NANCE HAXTON: That's right. Minister Ruddock obviously has quite an interest in this case and has said that he doesn't believe it is the realm of the Courts to decide the fates of these children. He will be taking the matter of the full bench of the Family Court's decision to the High Court on September 30th. 

So there are certainly two very pivotal court cases coming in September that will determine whether children can be kept in detention in Australia. 

MARK COLVIN: So there's really about two months now stretching ahead in which they will be kept in detention or is there a possibility still that they could be deported during that time? 

NANCE HAXTON: As Justice Strickland said today it is inevitable that these children will be deported, and their mother. They have exhausted all appeals, even to the High Court and that is in fact his greatest concern, he feels that if the children are released into the community that they may believe that that is a permanent situation and he doesn't believe that that is in their psychological best interests. 

They will be deported but the evidence before the Court is that Australian officials unfortunately are not able to actually travel to their place of origin because of the security situation at the moment. So their deportation could be many months, even years away. 

MARK COLVIN: So the deportation is inevitable regardless of all of these court cases? 

NANCE HAXTON: That's right. So this is simply to try and release the children pending their deportation. 

MARK COLVIN: And what's the Government doing in the meantime? 

NANCE HAXTON: Well, Minister Ruddock would certainly be pleased, I think, with the decisions today, and they will be awaiting the trial in the High Court to see whether they can overturn the decision of the full bench of the Family Court that the Family Court can have jurisdiction on matters of children within detention. 

MARK COLVIN: Nance Haxton in Adelaide, thanks very much.

http://www.abc.net.au/pm/content/2003/s917966.htm 

Lawyers to appeal child detention ruling

ABC ONLINE NEWS

Tuesday, August 5, 2003. 10:01pm (AEST)
Lawyers representing five children in South Australia's Baxter Detention Centre will appeal against today's Family Court ruling not to release them.

Justice Stevan Strickland found there was insufficient evidence that the children would be better off under the temporary care of a Catholic welfare agency.

His ruling came less than a week after he found the children were being detained unlawfully.

Lawyer Jeremy Moore says today's ruling is bitterly disappointing for the children's mother, who wept as it was being handed down.

He says he is also concerned for the children's well-being.

Justice Steven Strickland spent more than an hour outlining his reasons for his interim finding that the children remain in detention. 

He said he could find no evidence that the release would be in the best interests of the children, who have spent the last two years in detention in South Australia.

Justice Strickland said there was also a lack of evidence about issues over the children's security, safety and education if they were released into the care of an Adelaide charity organisation.

He found there was no evidence of the children's views about being released in the knowledge they will later be deported.

Justice Strickland last week ruled there was a lack of evidence on why the children should be released, despite finding their detention was unlawful.

The final hearing into the case is scheduled for mid-September.

http://www.abc.net.au/news/newsitems/s917912.htm 

Five siblings to remain in detention pending trial

The Age

August 6 2003

By Penelope Debelle
Two brothers and three sisters remained in detention last night in South Australia after a Family Court judge found it was not in their best interests to order their short-term release.

Justice Steven Strickland said new evidence from lawyers for the family failed to address his concerns about the potential psychological impact of releasing the children before the trial, only for them to be detained again or perhaps deported.

He said the matter of whether or not they were better off in detention remained "a live issue" to be tackled in a trial of their case in mid-September.

Justice Strickland made a preliminary finding last week that the children's detention was unlawful. Repeating his view yesterday that they were innocent victims, he criticised the legal bid for the interim release of the children, aged five to 15.

"It seems to me there has been a headlong rush into these interim proceedings in an attempt to have the children released and an attack made on Government policy," he said. "But little thought has been given to what it means to the children."

In new evidence brought by counsel for Immigration Minister Philip Ruddock, it was alleged that the children's mother had asked to be moved from the Baxter detention centre to the Woomera housing project this year because of domestic violence.

Charles Gunst, QC, said the mother reported on April 20 that her husband had been hitting her. Four days later, she said she was "very keen to move out". 

The children's mother, who attended court under guard in a wheelchair, denied the claim through her lawyer, David Haines, QC. 

Mr Gunst said it was important to know if domestic violence was a factor in the family's history. This would affect psychological assessments on which the recommendations for the childrens' release were made.

Justice Strickland also criticised the lack of practical detail before him on how the children were to be cared for in the community and where they would go to school. The trial begins on September 15.

http://www.theage.com.au/articles/2003/08/05/1060064182202.html 

Hospital's stand 'at Bakhtiyari request'

The Age

August 6 2003
An Adelaide hospital has refused to allow visitors or accept flowers for the pregnant asylum seeker Roqia Bakhtiyari at her request, the hospital said yesterday.

Independent Senator Meg Lees claimed doctors and nurses at Adelaide's Women's and Children's Hospital had been forced to collaborate with the Department of Immigration in refusing access to Mrs Bakhtiyari.

Refugee advocates have claimed they were stopped by hospital staff who claimed no such person existed, and had returned flowers. But a hospital medical chief, Ross Sweet, said Mrs Bakhtiyari had told the hospital through an interpreter that she did not want to be exposed to publicity.

The hospital imposed its own security to protect her identity and whereabouts, which involved removing her name from hospital lists.

Dr Sweet said Mrs Bakhtiyari appeared nervous and agitated, and had made it clear she wanted to see only one visitor.

http://www.theage.com.au/articles/2003/08/05/1060064182684.html 

Ruddock wins fight to detain children

The Advertiser

By Terry Plane and Andrew McGarry

06aug03

PHILIP Ruddock's contention that children are better off with their parents, even in detention, has been upheld by the Family Court.

Justice Steven Strickland yesterday rejected applications on behalf of five children detained at Woomera and Baxter detention centres, saying he was not satisfied it would be in the children's interests to release them, despite finding last week their detention was unlawful. 

Describing the children as "innocent victims" in the legal battle over whether they should be released into care in Adelaide, Justice Strickland said the applications for an interim release were a "headlong rush ... in an attempt to have the children released and attack government policy". 

He was critical of the children's legal team for failing to adequately address issues he raised last week about how the children would be looked after if released. 

The mother of five of the children denied in court yesterday she was subjected to violence by her husband. 

Under cross-examination, she was asked of it would be relevant to know of violence by the father to the mother. 

She replied it would be important in one respect but not on its own. Through a lawyer, she denied her husband had hit her. 

Charles Gunst QC, for the Immigration Department, raised doubts about the provision of culturally appropriate food, spiritual guidance and contact with parents if the children were cared for by the Catholic agency Centacare. 

Lawyers for the children offered evidence of general care by Centacare, in a safe house at Dulwich in Adelaide's inner suburbs. 

In the short term, the children's mother would have also lived there, awaiting the birth of her sixth child. 

Justice Strickland said it was likely freedom for the children would be temporary, with threats of re-detention and deportation - probably to Pakistan. 

"Your Honour has no idea where these children will go," Mr Gunst told the court, saying the judge had been asked "to take a leap in the dark". 

Justice Strickland acknowledged that argument in finding "concerns about the children's immediate future have not been addressed". 

He said the full day's hearing in Adelaide yesterday left him more informed than last week, when he adjourned the case without judgment to allow the children's lawyers to provide further detail on their immediate future. 

"I can no longer put aside the lack of evidence," the judge said. "The information is inadequate ... if I release these children inevitably they will be separated from their parents." 

The children's father continues to be held in Baxter detention centre. 

A full application for releasing the children will be heard on September 15. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,6872697%255E421,00.html 

Ruddock’s Lawyers Resort to the BIG LIE

6 August 2003

from Pamela Curr
Lawyers for Minister Ruddock continued the systematic vilification of the Bakhtiyari family yesterday in Court accusing Ali of hitting his wife. The lawyers claimed that Roqia Bakhtiyari had asked to be moved to the Woomera housing project becaue of domestic violence. 

A friend today explained that Roqia was angry at claims that Ali had hurt her and denied them vehemently. She said he was a loving husband who massaged her back and helped bathe her as the pregnancy was becoming more difficult. She calmed supporters who were distressed at these allegations by saying that she and Ali know and expect lies from DIMIA and ACM but that the "earth will still turn around no matter what they say".

Roqia has explained that it was Ali who requested that Roqia be allowed to move to the Woomera Housing Project because "she needs to be in a place where she can cook for herself and choose her food" said a family friend. Ali was concerned because Roqia was suffering from morning sickness and was unable to eat the food at Baxter and could eat only oranges. He was worried for her and also for the baby. The friend explained that Ali who never asked for anything from ACM or DIMIA approached them requesting that Roqia go to Woomera for her comfort. Husbands and sons are excluded from the family housing by DIMIA. 

Justice Strickland who did not speak to the children nor visit the Baxter detention centre where they are incarcerated, acknowledged that the continued detention of the children was illegal but that he would not order the children’s release. It is hard to imagine the Court Australia delivering such a decision to any Australia with the rider ‘your treatment is illegal but we won’t stop it’. This decision follows another Family Court decision stating that the Family Court had no jurisdiction over the deportation of the mother of an 18 month old child even when it was in the best interests of the child to have a mother. It seems the laws of this land have now been so deformed that natural justice is denied to those persons under the jurisdiction of the Immigration department. 

Pamela Curr

Greens National Refugee Spokesperson

Send Letters to The Australian

from Anne Simpson

Bellingen RAR

6 August 2003

Here is something we can all do - the following letter was published in today's Australian:

http://www.theaustralian.news.com.au/sectionindex2/0,5746,ausletters1^^TEXT,00.html 

I'm sure many of you agree and personally know a number of people who would volunteer their home to detained children.  If you agree perhaps you might take the time to support this letter. 

Letters can be sent to: letters@theaustralian.com.au   

Over to you 

I WOULD like to issue a challenge to Minister Ruddock through the good offices of The Australian. 

The minister claims it to be too costly to consider releasing children into the community (Letters, 5/8). I believe there are many hundreds of caring families who would volunteer to offer a home to detained children if only the minister would accept that a significant number of Australians are appalled that children can be incarcerated indefinitely in prison-like conditions. 

Let us see just how many people would open their homes to these children. The question is would Mr Ruddock accept genuine offers of support or would he merely dismiss us as radical do-gooders? 

It is ludicrous that a member of the Australian Government that is prepared to spend billions of dollars on detention cannot quickly find resources to place children in community care. 

Given the chance I would predict that many Australians would not seek to be paid for the chance to bring a little hope into these children's lives. 

So there's the challenge. How will the Minister respond?

Margaret Reynolds

Launceston, Tas

http://www.theaustralian.news.com.au/sectionindex2/0,5746,ausletters1^^TEXT,00.html 

Opponents vow to fight detention ruling

ABC ONLINE NEWS

Wednesday, August 6, 2003. 7:20am (AEST)

Yesterday's Family Court ruling against the release of five children from South Australia's Baxter detention centre has strengthened the resolve of groups fighting the Federal Government's policy of detaining child asylum seekers.

Justice Steven Strickland yesterday ruled against releasing the five siblings from detention because he was not satisfied they would be better off in the wider community. 

The decision has angered Catholic welfare agency Centacare, which had applied to take care of the children until their eventual deportation. 

Centacare director Dale West says Justice Strickland wrongly stated the agency was not well enough prepared to care for the children.

"I believe that Centacare does have the skills, the expertise - the preparation has been made," Mr West said.

"We do have staff that would be able to well meet the needs of these children."

The family's lawyer Paul Boylen says he is not dwelling on the ruling, but is looking toward the final hearing in just over a month.

"The matter will go to trial commencing on 15 September, a further six weeks or so away," Mr Boylen said. 

"We'll look at the possibility of appealing the interim order dismissing the interim application."

He admits yesterday's ruling was upsetting.

"Detention is still unlawful, that finding of the judge hasn't changed.

"We're of the view that the children are ... not being properly looked after, their psychological welfare is very bad indeed."

Policy fight

While Immigration Minister Philip Ruddock welcomed the ruling as sensible, the Opposition and Democrats have vowed to continue fighting the detention policy.

Federal Opposition Immigration spokeswoman Nicola Roxon says the Government needs to re-examine its policy stance.

"I think that really we shouldn't be chasing every legal technicality," Ms Roxon said.

"We should have the Government saying enough is enough, children shouldn't be behind razor wire and it's about time they made that policy decision themselves."

The Democrats describe the ruling as a temporary setback.

Party leader Senator Andrew Bartlett says the family's plight is just one example of the suffering experienced by hundreds of detained asylum seekers.

"Of course they're in the situation because of the policy of the Federal Government and that's why the Democrats will continue to push to have the policy changed," Senator Bartlett said.

"If not, in the meantime we'll have to try and fight tooth and nail for every single child that is in detention to try and get them out of that harmful environment."

http://www.abc.net.au/news/newsitems/s918056.htm 

Detained children 'confused' by court ruling

ABC ONLINE NEWS

Thursday, August 7, 2003. 8:52am (AEST)
The five children denied release from South Australia's Baxter Detention Centre by the Family Court are said to be having difficulty understanding the judge's ruling.

On Tuesday, Justice Steven Strickland rejected an interim application to release them, despite ruling last week the three girls and two boys were being detained unlawfully. 

Family friend Robert Marshall says the children are confused because they thought last week's ruling meant they had a good chance of being released.

"Their hopes were raised when the judge said it was not legal to keep children in detention in Australia and these children are very logical and the older boy said to me after that: 'If it's not legal to keep us in here how can they keep us in here, if it's not legal then Australia must release us'," Mr Marshall said.

But Mr Marshall says the children are looking positively towards the final hearing on the matter in September.

"They're taking it day by day, some good days, some bad days," he said.

"They say to me often today's a good day, tomorrow might be a bad day. 

"They have their hopes up but no longer do they accept any undertakings or any promises and we're very careful not to build their hopes up to high."

http://www.abc.net.au/news/newsitems/s918985.htm 

Detainees may be sent to NZ 

The Australian

By Terry Plane and Richard Sproull

August 7, 2003

THE five Bakhtiyari children spent yesterday out of detention on a visit to Adelaide for psychiatric assessment and to see their mother.

Roqia Bakhtiyari is expecting her sixth child and it is understood she will remain in Adelaide under medical supervision until the birth. 

The children, aged between 6 and 15, were brought to the city from the Baxter and Woomera detention facilities for assessment. 

Lawyer Jeremy Moore said Mrs Bakhtiyari and the children were able to have a "few hours" together. 

The children's father, Ali, remains in detention at Baxter, near Port Augusta, 300km north of Adelaide. 

Mr Moore said lawyers for the family were examining possible legal moves to get the children out of detention, as well as the possibility of moving them to a third country. This follows long-running litigation 

that has so far proved unsuccessful. 

Immigration Minister Philip Ruddock had maintained the children's father was from Pakistan, not Afghanistan as he had claimed to get his now cancelled protection visa. 

Mr Moore said he had not seen proof of that, and there was some doubt about the nationality of the children's mother, and therefore of the children. 

He called on the South Australian Government to broker a deal with the commonwealth to have the family removed to New Zealand, instead of being deported to Pakistan. 

Mr Moore described the family's situation as "terrible". 

The Federal Government is in the process of arranging the deportation of Mrs Bakhtiyari and her children to Pakistan, although delays in getting paperwork processed in Quetta, Pakistan, has stalled this for at least 

the next couple of weeks. 

A spokesman for Mr Ruddock said the security situation in Quetta meant diplomatic movements were restricted and processing of documents was done by "remote control". 

http://www.news.com.au/common/story_page/0,4057,6877461%255E28097,00.html 

Detained childrens' case appealed

news.com.au

August 12, 2003

LAWYERS for five children held in an Australian detention centre will appeal a court ruling refusing to release them.

Family Court Justice Steven Strickland last week found a case existed that the children were being detained unlawfully.

But he rejected an application to release the two boys and three girls, aged between five and 15, on an interim basis before a full trial of their case next month.

A lawyer for the children, Jeremy Moore, said an appeal against Justice Strickland's ruling would be lodged with the Full Court of the Family Court. 

The children are being detained at the Baxter detention centre in South Australia's north. 

"We think we've got an excellent chance in the court being able to release these children," Mr Moore told ABC radio. 

AAP

http://www.news.com.au/common/story_page/0,4057,6934207%255E1702,00.html 

Immigration lawyer to appeal family court ruling

ABC ONLINE NEWS

Tue, 12 Aug 2003 12:06 ACST
The lawyer for five children in Immigration detention says an appeal against a Family Court decision rejecting their immediate release is justified, despite a final court hearing scheduled on the matter.

Last week, Family Court Justice Steven Strickland found that the detention of the three girls and two boys was unlawful but he rejected an interim application to have them freed from the Baxter detention centre.

The children's lawyer, Jeremy Moore, says while the final decision on their release goes to trial next month, an appeal on the interim ruling is warranted.

"We don't want to waste the court's time," Mr Moore said.

"We think that this application has merit and we think we've got an excellent chance in the court being able to release these children."

http://www.abc.net.au/news/australia/sa/metsa-12aug2003-5.htm 

Judge appeals to Ruddock to show compassion

Sydney Morning Herald

August 14, 2003 - 3:04PM
A Family Court justice today appealed to Immigration Minister Philip Ruddock to show compassion to an Iranian family held in Australian detention centres for more than two years. 

Justice Richard Chisholm ruled he did not have the power to release the parents and three children from detention, despite evidence of them suffering "highly damaging experiences in their time in Australia". 

But the minister did have such power, he said. 

"The evidence indicates that they have had terrible experiences in detention, and they are now in a serious state of mental ill health and distress," Justice Chisholm said. 

"For over two years, a large number of highly qualified medical experts have been urging that they be released into the community, saying their mental health is at risk unless this happens. 

"On any view, this is a serious and worrying case."

The parents and children - girls now aged 19 and 15 and a four-year-old boy - have appealed against the rejection of their visa applications which subsequently earmarked them for deportation. 

They asked the Family Court to release them on an interim basis into residential housing in Adelaide until their High Court appeal was decided. 

"I do not have the power or jurisdiction to make the orders sought by the applicants," Justice Chisholm said. 

"Nevertheless, I hope that now that all the evidence is available, the minister might give further consideration to whether some alternative arrangements might be made that would help these unfortunate children. 

"The evidence, although untested, strongly suggests that these children have had highly damaging experiences in their time in Australia." 

Justice Chisholm said on evidence presented to him, the children would benefit from a release into the community but he did not have the power to do so. 

"It is within the minister's legal powers to arrange this," he said. 

"I express the hope that he will give careful and compassionate consideration to the urgent needs of this unfortunate family." 

The family came to Australian from Iran in December 2000 and was initially held at the Woomera detention centre in South Australia's north. 

The father is now held at the Baxter detention centre, also in SA's north, while the mother and children are held at a Woomera home detention program. 

AAP 

http://www.smh.com.au/articles/2003/08/14/1060588511646.html 

Double court blow on detention

The Australian

By Steve Larkin and Lauren Ahwan

August 14, 2003
THE Federal Government was rebuked today by the highest court in the land and told by another court to show compassion to detained asylum seekers.

The High Court criticised the Government for an appeal regarding an asylum seeker who had already been deported.

It also rejected the appeal, effectively ruling indefinite mandatory detention was unlawful.

And a Family Court justice appealed to Immigration Minister Philip Ruddock to show compassion to an Iranian family held at Australian detention centres for nearly three years.

In the High Court, Justice Michael Kirby intimated the Government was wasting the court's time by trying to appeal against a decision regarding Palestinian man Akram al Masri. 

The Government was seeking to appeal against a Federal Court ruling which released al Masri into the community while he awaited deportation.

Despite the deportation taking place late last year, the Government continued its bid to appeal against the Federal Court ruling and thereby avoid a precedent that could affect hundreds of other detainees.

Justice Kirby rejected any appeal, effectively ruling indefinite mandatory detention was unlawful.

"I just have to put it out of my mind that there are so many of these cases in this country, that to take on one where someone has left the country seems excessive enthusiasm," Justice Michael Kirby told Solicitor-General David Bennett, QC, today.

In the Family Court, Justice Richard Chisholm appealed to Mr Ruddock to show compassion to an Iranian family in detention for 32 months.

Justice Chisholm said he did not have the power to release the family from detention despite evidence of them suffering "highly damaging experiences in their time in Australia".

But the minister did have such power, he said.

"The evidence indicates that they have had terrible experiences in detention, and they are now in a serious state of mental ill health and distress," Justice Chisholm said.

The parents and children – girls now aged 19 and 15 and a four-year-old boy – have appealed against the rejection of their visa applications which subsequently earmarked them for deportation.

They asked the Family Court to release them until their High Court appeal was decided.

"I do not have the power or jurisdiction to make the orders sought by the applicants," Justice Chisholm said.

"Nevertheless, I hope that now that all the evidence is available, the minister might give further consideration to whether some alternative arrangements might be made that would help these unfortunate children.

"It is within the minister's legal powers to arrange this.

"I express the hope that he will give careful and compassionate consideration to the urgent needs of this unfortunate family."

The family came to Australia from Iran in December 2000 and was initially held at the Woomera detention centre in South Australia's north.

The father is now held at the Baxter detention centre, also in SA's north, while the mother and children are held at a Woomera home detention program.

In a separate case in the High Court today, lawyers for three asylum seekers who escaped the Woomera detention centre in November 2001 won the right to seek Immigration Department documents.

The lawyers want the documents to support their case that conditions inside Woomera were so harsh that escaping the centre was legally justified. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,6952195%255E1702,00.html 

The Family Court Appeal

Judge wants child detainees to have contact with mum

ABC ONLINE NEWS

Tue, 19 Aug 2003 14:06 ACST
A Family Court judge wants five children held in South Australia's Baxter Detention Centre to have access to their mother.

Family Court Justice Steven Strickland says the children should have contact with their mother, who is in Adelaide.

The children last saw their mother two weeks ago in Adelaide.

Justice Strickland said he had heard enough psychological evidence to be convinced the five children, aged seven to 15, must have regular contact with their mother.

The matter has been adjourned but Justice Strickland said he did not want to see games being played over the children and he was prepared to make a strong plea for access.

Lawyers for the family are today appealing to the full court over the children's interim release from detention.

Immigration Minister Philip Ruddock last week unexpectedly ordered the release of a family of five from Baxter, that he had fought through the courts to keep in detention, after a Family Court judge said that they were in urgent need of release.

http://www.abc.net.au/news/australia/sa/metsa-19aug2003-4.htm 

Judges reserve decision over children in detention

ABC ONLINE NEWS

Tuesday, August 19, 2003. 8:42pm (AEST)
Three judges hearing an appeal against a ruling to keep five children in detention have reserved their decision.

The children, who are all siblings, are being held in detention in South Australia.

Lawyers for the family had sought to have the children released ahead of a trial next month which will ultimately determine whether or not they will remain in detention. 

A fortnight ago, Justice Steven Strickland of the Family Court in Adelaide, declared their detention unlawful but declined to release them. 

The family then took the matter to the Full Court of the Family Court in Sydney where their lawyer, Julian Burnside, QC, today argued Justice Strickland has misinterpreted testimony from a psychologist. 

That psychologist told the court the children are being damaged every day they are in detention. 

Mr Burnside also said the judge got lost in the finer details of their release, becoming concerned over matters such as who would supervise their homework.

http://www.abc.net.au/news/newsitems/s927921.htm 

Decision reserved on child detention 

news.com.au

By staff writers

August 19, 2003

THE Family Court has yet to decide whether five siblings will be immediately released from an Australian detention centre. 

The court today heard an appeal by the children's and their father's lawyers to overturn a decision by Justice Steven Strickland to refuse an application to release the three girls and two boys immediately from South Australia's Baxter detention centre.

Earlier this year, the court ruled that it had jurisdiction over the welfare of the children, aged between six and 14, and a hearing was set for September 15 to decide if they would be released.

On August 5, Justice Strickland refused an application for an interim order to release the children immediately pending the outcome of the September 15 hearing.

Counsel for the children, Julian Burnside, QC, today said Justice Strickland "slightly misread the cross-examination" of a psychologist who gave evidence in the case. 

He said while the psychologist gave evidence that the longer the time the children were released into the community, the better their chances of recovery, Justice Strickland mistakenly took this to mean that if they were released for only a day or a week, they would be further damaged.

"(She said) the longer they are out of detention, the longer the possibility of healing the damaging influence of detention," Mr Burnside said.

He also said Justice Strickland gave priority to minor issues, such as whether the children's homework would be supervised, over their general mental well-being.

"How could His Honour possibly come to the view that it would be better to keep them in detention because there wasn't someone there to supervise their homework," Mr Burnside said.

But David Bennett, QC, counsel for Immigration Minister Philip Ruddock, said there was a real possibility of traumatising the children further if they were returned to the detention centre shortly after their release.

"The traumatising effects that might have are very severe," he said. The court has reserved its decision. 

AAP

http://www.news.com.au/common/story_page/0,4057,7004891%255E1702,00.html 

Asylum Seekers and the Family Court

The Law Report

Tuesdays at 8.30am, repeated at 8.00pm 

with Damien Carrick 

19 August  2003
 

Guests on this program: 

John Tobin - Lecturer, Melbourne University Law School 

Bill McNally - Partner W.G. McNally and Co. 

Dr Michael White Q.C. - Director of the Centre for Maritime Law, University of Queensland 

Kate Lewins - Lecturer, Murdoch University Law School 

John Tobin - Lecturer, Melbourne University Law School 

This week we go to sea, and look at two recent High Court decisions which are making waves for those who do business on the water. Should foreign shipping crews be given Australian pay and conditions? And why are accidents at sea governed by archaic insurance laws? (The High Court making waves on the Water)

Also - Asylum seekers and the Family Court - why are they taking cases to what would appear at first brush to be a very unlikely legal forum? 

Program Transcript

Damien Carrick: On our firmly plotted program today, the Family Court and asylum seekers; why are they taking cases to what would appear a very unlikely legal forum?

But first, we’re also going to sea to explore two recent High Court decisions which are making waves for those who do business out on the water.

(The High Court making waves on the Water)

[snipped]

[.....]

Asylum Seekers and the Family Court

Damien Carrick: When you think of children and the Family Court, you probably think family breakdown, issues of access and residence. But in fact the Family Court also has a broader welfare power, known as parens patriae, which essentially gives the court the power to care for those who can’t help themselves.

Reliance on this concept has enabled a number of asylum seekers to attempt to pursue their rights in the Family Court.

John Tobin is a lecturer at Melbourne University Law School. He says an example of this phenomenon is the ongoing and high profile B&B case.

John Tobin: The facts are a bit messy but essentially the issue is this: There’s an attempt by a father to release his children from detention on the basis that in fact it’s contrary to their welfare. So it went before the court and the court essentially said that where detention of young children is indefinite, that is unlawful. As a result, they should be released, prima facie. That’s the first point. But it also said that if young people can make an application to be repatriated voluntarily, then they have the ability to bring to an end their detention. In other words, it would not be indefinite.

Now that second point is a question of fact, and that’s where it gets a bit confusing because it’s been remitted back now to the Family Court single judge to determine that issue of fact. That’s been locked down for hearing sometime in September.

Damien Carrick: Now just last week there was another case which has tried to build upon the precedent established in the Full Court of the Family Court in B&B; that was the case of HR and DR. Tell me, what are the facts in that case?

John Tobin: Essentially what happened there was that there was a family of five: mother and father and three children. The mother and three children are living out of a formal detention centre in the Woomera community project, the father remains in Baxter Detention Centre. Now the application there didn’t seek to declare the detention unlawful, what it sought to do was to remove the father from Baxter, place the father with the children and the wife, and then place the whole family back into the community in Adelaide.

Damien Carrick: And I understand that the basis for that application was to try and extend this welfare jurisdiction away from just children to family groups, which include adults and the children for whom they care.

John Tobin: Exactly. The argument was raised that if we are to protect the best interests of the child, then it follows they should be with their parents. Hence building on B&B, who argue that not only should the child be released or in this case taken out of the community project, but placed with their parent as well. Now in response to that argument the court said No. For two reasons: the first reason was that it doubted its capacity to make orders with respect to adults. It said that B&B really was confined to children.

Damien Carrick: So essentially this whole welfare jurisdiction only applies to children, it doesn’t apply to adults in their capacity as carers for children.

John Tobin: That’s not exactly right. What the court was trying to do here was balance two competing interests. So on the one hand it was the welfare of the children. Now under the Family Law Act, that is paramount, but the court said if that was applied in this case here, it would be analogous to saying if a parent’s in prison, that parent should be released to go back with their child, so let’s read that power in a wider social context, to consider all the competing interests. And on the facts of this case, immigration policy is determined by government, we won’t go the next step in saying We’ll force the government to release the parent back into the family unit.

Damien Carrick: In the judgment in HR and DR, where Justice Chisholm found that the family couldn’t be released, he nevertheless made an extraordinary appeal for there to be some kind of resolution for this family, based on humanitarian, if not legal grounds. And indeed the Minister did at the end of the week, release the family from detention.

John Tobin: It’s remarkable. I suppose this case humanises the nature of this issue, and of the five people, that is the parents and the three children, The evidence suggested massive psychological trauma and harm. Suicidal tendencies, long-term psychological harm. And the court, even though it was hamstrung by the law in the facts of this case, made a plea to the Minister to say ‘You have the power nonetheless to exercise your discretion to provide some relief for these parents’, and he urged and called upon the Minister to do just that. A remarkable plea. As I said, perhaps on moral grounds rather than legal grounds, but nonetheless, very important to be aware of.

Damien Carrick: Does that appeal to respond to this family on some kind of compassionate grounds, reflect the philosophical underpinnings of the Family Court and maybe the differences between that court and some of the others?

John Tobin: I think we’re seeing now in all our courts, a real concern about the treatment of refugees, Federal Court or Family Court, but quite clearly the Family Court has embraced or recognised the need to act as a critical body to protect the rights of individuals who clearly are suffering. That’s uncontested here. And it sees its role very much as making sure it can do whatever it can to protect them from any further harm. 

Damien Carrick: This whole notion of the welfare jurisdiction is very interesting. The government, after the June decision of the Full Court said the Family Court is effectively intruding into matters of immigration. We’re blurring the line between immigration law and family law; what are your views?

John Tobin: That’s I suppose a response you’d expect from the government in a matter like this. The reality is, the court has looked at legislation and said, Our jurisdiction is not confined to these traditional family issues, as I said before, of residence and contact, it’s much broader than that, and applies to all matters pertaining to the welfare of a child. Irrespective of where that child’s detained. First point.

Second point was that it’s in fact incumbent upon the court to provide protection for children in these circumstances. That in fact is the whole rationale, the Family Court exists to protect the rights of young people wherever they may be. So the court sees itself as playing the role enshrined in legislation, that is, to protect children and their rights, and the welfare of children, wherever that may arise.

Damien Carrick: Moving away from the welfare jurisdiction, there’s been another really interesting example of an asylum seeker going to the Family Court to try and stay in Australia, the case of KN. Tell me what were the facts in that case?

John Tobin: Very briefly, what happened was a woman from Vladivostok, she came across to Australia.

Damien Carrick: Vladivostok in Siberia, Russia?

John Tobin: Correct, that’s right. She came across to Australia an unlawful non-citizen. Her experience is very horrific, according to the facts outlined in this case. She witnessed a murder, is alleged to have been raped herself several times. And her fear is if she was returned, then her safety would be largely in question, death threats etc. have been made. So she’s very much concerned for her safety when she returns.

Her application for refugee status was denied. But when she was here she had a child with an Australian resident. Now when she was to be deported, she raised an argument that said It is not lawful to deport her if it would be contrary to the best interests of the child. Now to explain that: the legislation says once application for refugee status has been completed, a person must be deported as soon as is reasonably practicable. What she argued was that it isn’t reasonably practicable if the outcome is contrary to the bests interests of a child.

Damien Carrick: And it’s contrary to the best interests of the child because the Family Law Act states that I think in Section 60B2a, that every child has the right to know and to be cared for by both parents.

John Tobin: That’s exactly right. So the basis of her claim was that if the child’s best interest is to know his or her parents, then it would not be reasonably practicable to return her back to her original port.

Damien Carrick: What did the court find?

John Tobin: The court basically dismissed her claim. And the reason being it said, was that the term ‘reasonably practicable’ was not ambiguous, it was quite clear. It didn’t give rise to issues about whether in fact the removal was legal or not, but rather logistical concerns. Could it physically be done. So on the facts of this case, rejected the woman’s claim.

Damien Carrick: What did the court say in that decision with respect to how the right of the child to know and be cared for by both parents meshes in with the decision of the migration authorities to deport this person?

John Tobin: The court basically rejected the submission on the basis that the phrase ‘reasonably practicable’ was very, very clear. There was no ambiguity there. It didn’t pertain to issues of legality, but rather logistical concerns. So it was prepared to in this case say Even though it may impact on the child’s right to know his or her parents, that is the consequence of the application of the Act in this circumstance.

Damien Carrick: We’re talking here about an Australian child who effectively will be separated from his mother.

John Tobin: Exactly.

Damien Carrick: So the court basically knocked out KN, this Russian mum, from staying here in Australia, but it had managed to open the door in the case of B&B; how would you distinguish those two cases?

John Tobin: Essentially it comes down to reading legislation. And in B&B, the court identified an unresolved issue about when detention may not be unlawful or lawful. That gave them the chance then to explore the possibility of saying Well indefinite detention is in fact unlawful. Compare that then with the case of KN, where in fact the court said, Look, the language is very, very clear, there is no option or opening for us to interpret this in a way which would benefit the mother and, by implication, the child.

Damien Carrick: What more generally does this suggest for you about the way the Family Court and the migration scheme is meshing together? Is it a comfortable fit or are they rubbing up against each other pretty uncomfortably?

John Tobin: It’s a very good question to ask, and I suppose it just highlights perhaps how inadequate our legal system is in dealing with the rights of these people, and the need to then look for any alternative that might be available. If we were a different country and we had a Bill of Rights, most of these issues could be resolved by a Constitutional Court. That doesn’t exist in Australia. Hence advocates are required to go whatever forum they can find to advocate on behalf of their clients.

Damien Carrick: John Tobin, law lecturer at Melbourne University.

That’s the program for this week. Thanks as usual to Law Report producer Maria Tickle, and to technical producer this week, Brendan O’Neill.

Do try and join us next week, because we’ll be looking at the trade in smuggled wildlife.

http://www.abc.net.au/rn/talks/8.30/lawrpt/stories/s926383.htm 

Court orders children's release from detention

ABC ONLINE NEWS

Monday, August 25, 2003. 11:14am (AEST)
The Family Court in Melbourne has ordered the release of five children held in South Australian detention centres while their parents seek asylum.

The Full Court of the Family Court, comprising Justice Joseph Kay, Justice Ian Coleman and Justice David Collier, upheld an appeal by the asylum seekers against an earlier decision rejecting the children's application for release.

Justice Kay said the reasons for judgment were complicated and ordered the children be released immediately.

Three of the children are being held with their mother in one custody centre, while the other two are in custody with their father.

The parents are expected to have contact with their children each weekend.

The children are expected to be released into the care of Catholic welfare agency Centacare.

Its director, Dale West, says accommodation and support services are ready.

"Centacare's offer has been there now for some nine months so if the children were to be released we would be prepared to, with our own resources, care for those children, provide the necessary supports to them," he said.

"That offer still certainly stands, it's a matter of waiting and seeing."

"Finally children who shouldn't be in detention centres are now going to be in the community, which we've been saying for some two or three years now is where all the children should be," Mr West added.

"It's been found by the Family Court that that is unlawful and now of course it follows in my view if it is unlawful then children should be released and that's been the decision this morning."

http://www.abc.net.au/news/newsitems/s931273.htm 

Court must accept responsibility for children: Ruddock

Sydney Morning Herald

August 25, 2003 - 1:03PM
The Family Court had taken responsibility for five children by ordering their release from immigration detention, the federal government said today. 

Immigration Minister Philip Ruddock's spokesman said the government would comply with the ruling of the full bench of the Family Court. 

"We obey court orders, but assume that the court is accepting responsibility for the appropriate duty of care of the children," the spokesman said. 

The full court today ruled that the evidence overwhelmingly supported that it was in the children's best interests to be released into the care of an Adelaide family known to Centrecare Catholic Family Services. 

Mr Ruddock was constrained from commenting because the Family Court case was ongoing, his spokesman said. 

The Family Court's jurisdiction to decide such cases would be challenged by the government in the High Court. 

The High Court hearing was expected within two months, the spokesman said. 

Centrecare director Dale West said his organisation was prepared to care for the children at no cost to the government. 

"Centrecare's offer has been there now for nine months - that if the children were to be released that we'd be prepared to, with our own resources, care for those children, provide the necessary support to them," he told ABC Radio. 

Family friend Robert Marshall said the ruling meant all children would have to be released from detention centres. 

"It means (Prime Minister John) Howard has to begin to reassess this mean and nasty policy that he has towards asylum seekers," Mr Marshall told ABC TV. 

"It means now that all children behind the razor wire in Australia must now be released." 

AAP 

http://www.smh.com.au/articles/2003/08/25/1061663715376.html 

Children released after detention ruling

ABC ONLINE NEWS

Monday, August 25, 2003. 6:25pm (AEST)
Five children have been released from South Australia's Baxter Detention Centre near Port Augusta and will spend the night in Adelaide.

The Family Court in Melbourne issued the interim order to release the children on the grounds that detention was causing psychological damage.

The lawyer representing the children, Jeremy Moore, says the decision sets a precedent for other children being held in detention centres. 

"The important thing that happened today was the full court said it's not appropriate to keep children locked up," he said.

The children were met on their release by a group of well-wishers and Dale West from the Catholic welfare agency, Centacare, which the Family Court has ruled will take care of them.

Their long-term future still depends on a High Court hearing next month which may overrule the Family Court.

Today's ruling, from Justice Joseph Kay, Justice Ian Coleman and Justice David Collier, upheld an appeal by the asylum seekers against an earlier decision rejecting the children's application for release.

Justice Kay said the orders were complicated and ordered the children's immediate release.

The children have been held in the Baxter detention centre near Port Augusta with their father.

The parents are expected to have contact with their children each weekend.

A spokesman for Immigration Minister Philip Ruddock says since the Family Court has decided the children must be released from detention, it must accept a duty of care for them.

Australia's Human Rights Commissioner Sev Ozdowski says the ruling gives others hope.

Mr Ozdowski says the decision has also placed the Federal Government on notice to consider alternative arrangements. 

"The Federal Government needs to look at the issue of detaining children seriously because being in detention, that is associated with mental harm," he said.

http://www.abc.net.au/news/newsitems/s931737.htm 

Detained children granted freedom

The Age

August 25, 2003

Two years and seven months after they were locked behind razor wire, five children have been granted their freedom from immigration detention.

The three girls and two boys, aged between five and 14, were collected from the Baxter immigration facility in South Australia by a Catholic welfare agency and were on their way to Adelaide to start new lives.

They won their freedom when the full Family Court granted an appeal against a decision by another judge, Justice Steven Strickland, who refused an application for an interim release order.

It followed a Family Court ruling in June that the indefinite detention of child asylum seekers was illegal.

Justice Strickland said he was not convinced releasing the children, who cannot be named, would be in their best interests.

But Justices Joseph Kay, Ian Coleman and David Collier overruled that decision when they found the evidence overwhelmingly supported releasing the children.

The children were placed in the care of an Adelaide family attached to Centrecare, a Catholic welfare service, and will live in the inner eastern suburb of Dulwich. 

The court acknowledged its decision would result in the children being separated from their father, who remains at the Baxter facility, and that they could be returned to detention following a final hearing to determine whether they should be held pending deportation.

But the court said the detrimental impact of detention on the children and their exposure to violence and inappropriate behaviour outweighed the case to keep them locked up.

The final hearing of the Family Court is expected to be held in late September.

A High Court hearing on whether the Family Court was right to rule it had jurisdiction to determine the futures of child detainees is also expected to be heard late next month.

Immigration Minister Philip Ruddock agreed to comply with the court order and said the Family Court had taken responsibility for the children.

"We obey court orders, but assume that the court is accepting responsibility for the appropriate duty of care of the children," his spokesman said.

The children learned of their freedom when they received a phone call from a refugee advocate about midday telling them of the court's decision.

Centrecare director Dale West said the children were happy with the result and were looking forward to seeing their mother, who is in Adelaide and is facing deportation.

©2003 AAP

http://www.theage.com.au/articles/2003/08/25/1061663732737.html 

Court orders children's release from detention centre

The World Today - Monday 25 August 2003

Reporter: Nance Haxton
HAMISH ROBERTSON: In a landmark decision, the Family Court in Melbourne has ordered the release of five children, all from the same family, who've been held in South Australian detention centres since their arrival in Australia in January 2001.

It's the first time that asylum seekers have been released from detention without a visa.

The family has exhausted all avenues of appeal and is awaiting deportation, however today's ruling is extremely significant, as the children are effectively released from detention until details of their deportation are arranged. 

Nance Haxton reports from Adelaide.

NANCE HAXTON: The decision by the full bench of the Family Court caught even the legal representatives of the children by surprise.

It was only August 5th that Family Court Justice, Steven Strickland, ruled that the children were being held in detention unlawfully, however, he was unconvinced that releasing them into the community was beneficial while they awaited deportation, and ruled the children should remain in detention. 

However, today the full bench of the Family Court overturned that ruling, effectively releasing the children from Baxter Detention Centre immediately. Lawyer for the children, Jeremy Moore, was jubilant.

JEREMY MOORE: This is a landmark decision, this is amazing, this is the really significant case because it means that children are going to now have to be released from the detention centres, and it's wonderful.

The important thing what happened today is the full court said 'look, it's not appropriate to keep children locked up'. That's it. And so, the arrangements didn't have to be very importantly different that what most of our children in Australia live in.

NANCE HAXTON: But you're confident that their religious needs will be met, their nutritional needs will be met, better than in a detention environment?

JEREMY MOORE: Oh, the children will be, will start to develop into good, proper citizens and sorry, I'll start that again. The children will be a lot better off outside of the detention regime – everyone knows that. 

NANCE HAXTON: The children will be picked up this afternoon by Catholic welfare agency, Centacare, and taken to a church house in the Adelaide suburbs. 

Centacare Director, Dale West, says the court decision vindicates their belief that the children's needs will be better met by the church than in a detention centre.

DALE WEST: The cumulative effect on those children of the trauma they've experienced in detention has been a massive one, and of course we now, at Centacare, face the challenge of working with those children to be sure that they can, in the best way possible, settle into the community. 

NANCE HAXTON: How will Centacare look after their needs?

DALE WEST: Well the house is a very large house, it's important to say, but we also have at Centacare a range of staff who are experienced in working with children who have been in traumatic situations and we would believe that that would be one of the characteristics of these children – that they've been in the trauma of detention centres for now a very long time.

So the Centacare staff will be working with the State Government authorities in using their resources as best we can as well and as I say, maximising the chances for these children to, for the first time in Australia, experience life in the way that other children in Australia do. 

NANCE HAXTON: So, Centacare will provide carers full-time for these children?

DALE WEST: We've registered two people to be carers through the refugee program of the State Government, but of course in a circumstance like this, there will need to be a range of people involved meeting their education needs, their medical needs, their psychological health, their social needs. All of these things will need to be supported and provided for the children and naturally there will be a range of people involved in that. 

NANCE HAXTON: There were some concerns raised in court that the religious needs of the children may not be able to be met by a Catholic welfare agency because they are Muslim. How would you respond to that?

DALE WEST: Well I think the suggestion that the Catholic family services or Centacare is unable to meet all the needs is not a fair judgement. That would be like saying that because the director's not homeless we can't provide services for people who are, and that's not trying to belittle the positions of Justice Strickland in this matter, I'm simply saying that of course we'll look at the wide range of needs these children have. 

HAMISH ROBERTSON: That was Dale West, who's Director of Centacare in Adelaide in that report from Nance Haxton. 

And the Federal Immigration Minister, Philip Ruddock, has declined to comment specifically on the case. However, a spokesman says the Minister expects the courts to have assumed the responsibility for the appropriate duty of care for the children.

http://www.abc.net.au/worldtoday/content/2003/s931645.htm 

Five children released from Baxter detention centre

PM - Monday 25 August 2003

Reporter: Nance Haxton
MARK COLVIN: Five children from the one family have been released from South Australia's Baxter Detention Centre and are on their way Adelaide, despite their failure to secure Australian visas.

The release follows a decision handed down by the Full Bench of the Family Court today, which ordered the release of the five children from immigration detention immediately, because it was causing them great harm. The name of the family has been suppressed under Family Court rules.

The Catholic welfare agency, Centacare, has sent a van to Port Augusta to pick up the children and bring them back to Adelaide, to a church-run foster care facility. The children will live in the community house until their deportation on a date yet to be set, or pending a High Court appeal of the matter.

Nance Haxton reports from Adelaide.

(Conversation outside court)

LAWYER: If you just present, you need some ID. 

BAXTER CHILD: Yes, I've got ID.

LAWYER: You've got ID? You need some ID and I'll just let you…

NANCE HAXTON: The decision by the Full Bench of the Family Court was met with mixed emotions by the family's legal team. Overwhelmingly delighted by the ruling they'd been looking for, they were also suddenly faced with an organisational headache – the logistics of collecting five children from a detention centre three and a half hours from Adelaide.

The children have stayed at detention centres at Baxter and Woomera since their arrival in Australia almost three years ago. Now they're being released to community care.

Catholic welfare agency Director and designated carer of the children, Dale West, says he headed straight to Port August as soon as the ruling was known. He said the first priority was to buy them a hamburger before the road journey from Baxter to their new home in Adelaide suburbia.

DALE WEST: We're obviously very pleased. We've long believed that for these children being out of detention is necessary for their well-being and the accumulated effect on those children – of the trauma they've experienced in detention – has been a massive one and, of course, we now at Centacare face a challenge of working with those children to be sure that they can, in the best way possible, settle into the community.

NANCE HAXTON: What happens from here?

DALE WEST: Well, we'll be going to Baxter Detention Centre to collect the children, if you like. We'll be most hopeful that they'll be, by this evening, settled in our house at Dulwich.

NANCE HAXTON: The children and their mother in this case had exhausted all avenues of appeal regarding visas and had been expected to stay in detention until deportation. But the Family Court's decision to claim jurisdiction over children in detention cases has changed that landscape.

Today, Justices Kay, Coleman and Collier all found it was in the children's best interests to be released. The court found the harm caused to the children by the violence inherent in the detention centre environment far outweighed other concerns, such as being separated from their parents.

A Spokesman for Immigration Minister Philip Ruddock says they will abide by the decision of the court and release the children pending a High Court hearing on September 30, as to whether the Family Court has the power it's now exerting in these matters.

He says the Department is also awaiting the results of a visa appeal by the children's father, who is still being held at Baxter, before setting a date for their removal. The children's mother is having ongoing medical care in Adelaide.

Lawyer for the children Jeremy Moore says the family court decision is significant, as the court has found that children should not be kept in a detention centre environment.

JEREMY MOORE: The important thing what happened today, is the full court said look, it's not appropriate to keep children locked up. That's it, and so the arrangements didn't have to be very importantly different than what most of our children in Australia live in. The children will be a lot better off outside of the detention regime – everyone knows that.

NANCE HAXTON: Centacare director Dale West says they will work with the South Australian Department of Human Services to assess the psychological, educational and spiritual needs of the children before deciding whether they should go to school. 

However, he says criticisms in previous court judgements that Centacare would be unable to meet the complexity of all their needs were baseless.

DALE WEST: It interests me that there are some in our community who would believe that the children's interests are better met in a detention centre and this concern about whether the children are with their parents, the concerns about their religious needs: all of these things I would have serious question marks about in relation to this time in detention.

MARK COLVIN: Director of Centacare, Dale West, ending Nance Haxton's report.

http://www.abc.net.au/pm/content/2003/s931736.htm 

Family Court decision on children in detention sets precedent

PM - Monday 25 August 2003

Reporter: Toni Hassan
MARK COLVIN: Law experts say the decision, while subject to a High Court appeal, is a landmark one that cements the Family Court's right to act as a guardian for all children in detention. There's now an expectation that the court will be hit by more applications of the same kind calling for the immediate release of children held in detention.

Toni Hassan reports.

TONI HASSAN: While other children in immigration detention have been released into the community in recent months, this is the first time the Family Court – and not the Minister – has granted children their freedom. 

Today's decision puts into practice an earlier decision by the Family Court, establishing the principle that the court has jurisdiction to rule on the well-being of children in detention.

Doctor Mary Crock is an immigration law specialist at Sydney University. 

MARY CROCK: What was radical about the first decision is that they asserted jurisdiction over non-citizen children in immigration detention – that hadn't been done before.

They went further than that to actually say that the Convention on the Rights of the Child of 1989 has been incorporated into Australian domestic law by the welfare provisions of the Family Court Act. That was quite revolutionary.

TONI HASSAN: Does it then diminish the role of the Minister?

MARY CROCK: What it does is it asserts the power of the Family Court to oversee the powers of the Minister.

TONI HASSAN: Effectively a check.

MARY CROCK: A check on the power of the Minister. What we're seeing here is the marriage of two lines of principles that are coming out of two different courts. You've got the Family Court on the one hand and the Federal Court on the other hand. Both of them saying the powers of the Minister to detain people under the Migration Act are limited.

TONI HASSAN: Now, I understand that the high court hearing on whether the Family Court was indeed able to rule it had jurisdiction to determine the future of these children is due late next month. So, the matter's not over?

MARY CROCK: No, the matter, of course, is not over. It will go on appeal to the High Court. As you know, it's already gone on appeal. I think the Minister will probably take this case, this aspect of the case on appeal as well. So, what I'm saying is that there are two aspects of this case.

One is just the blanket assertion by the Family Law Court that they have jurisdiction, here. And the second aspect is actually the release of these particular children. So, until those rulings are overturned, these are very much precedents and they are binding on the lower Family Court.

TONI HASSAN: What is immediate implication? Might we see a flood of similar applications before the family court?

MARY CROCK: Well, I think we will see applications being made on behalf of children in detention, yes – certainly those children who can't be removed immediately from Australia.

TONI HASSAN: Dr Mary Crock.

The case, which began in the family court more than 12 months ago, is being seen as confirmation of a large body of research on the adverse impact of long-term detention. 

Clinical psychologist Zachary Steel.

ZACHARY STEEL: Today's decision marks the beginning of the end for this whole policy regime. At last, we've had some independent judicial authority able to investigate and say that enough damage has been done to these children and we have to provide an appropriate care arrangement. So, this is a very important day in the whole refugee asylum debate.

TONI HASSAN: The Immigration Minister Philip Ruddock has today declined to comment specifically on the decision. However, a Spokesman says the Minister expects the court to have assumed the responsibility for the appropriate duty of care for the children.

The Shadow Immigration Minister, Nicola Roxon, has welcomed the decision as affirmation of Labor's policy.

NICOLA ROXON: We think it's silly that the Minister would require every family to go through our court system. He did say late last year that he was looking for alternate arrangements for children. 

But we are now six or seven, eight months further down the track and he still has nearly a hundred children in detention in Australia, and another hundred in Nauru. And we think that he can change that without through this court process and we urge him to do so.

MARK COLVIN: The Labor Shadow Immigration Minister, Nicola Roxon, ending Toni Hassan's report.

http://www.abc.net.au/pm/content/2003/s931768.htm 

Children released, Ruddock rebuffed

The Age

By Penelope Debelle

Adelaide

August 26, 2003
The Family Court has handed a rebuff to Immigration Minister Philip Ruddock by ordering the release of five children from the Baxter detention centre in South Australia.

The children - two teenage boys and their three young sisters - were freed late yesterday after 32 months in detention. They were placed in the care of an Adelaide household attached to Centacare, a Catholic welfare service. 

The children, whose identity has been suppressed, were released after the full Family Court overturned an earlier decision by Justice Steven Strickland to refuse an interim release order. The decision followed a Family Court ruling in June that the indefinite detention of child asylum seekers was illegal.

In yesterday's ruling, justices Joseph Kay, Ian Coleman and David Collier questioned the actions of Mr Ruddock over the children. "The minister's interest in detaining them in unlawful detention seem somewhat curious," the judges commented. "At first blush it seems difficult to see how the minister's legitimate interests could extend beyond ensuring the availability of the children if and when the time comes to have them removed from Australia." 

The decision has separated the children from their father, who remains at the Baxter centre, but will put them in regular contact with their mother, who is in Adelaide.

The judges found that the detrimental impact of detention on the children, including exposure to "violence and other inappropriate behaviour in the setting of the detention camp" outweighed the case to keep them locked up. 

Last night was the children's first night of freedom together since they arrived by boat in Australia with their mother as asylum seekers in January, 2001. Their father arrived 15 months earlier, claiming to have fled the Taliban regime in Afghanistan, and lived in Sydney from August 2000 on a temporary protection visa. 

In May 2001, the refugee application by the mother and children was refused on the grounds that they were from Pakistan, not Afghanistan.

A young Iranian woman, who is a close friend of the children's mother, and her widowed mother will be their primary carers in Adelaide. Arrangements have been made for them to attend two local schools and they will have daily access to their mother, who is 32 weeks' pregnant and being held under guard at a motel in Adelaide for medical reasons.

Refugee supporters gathered outside the Baxter centre late yesterday as Centacare director Dale West drove a rented van to Port Augusta to collect the family. 

Lawyer Jeremy Moore, for the children, said Mr Ruddock's lawyers had agreed the mother would have almost unlimited daily access to the children while she was in Adelaide. 

Mr Moore said their release put the Government under pressure to free other detained children - there are now 91 in detention, including 43 at Baxter - without further legal challenge. "We would ask the Government to act upon this decision and release children without awaiting judicial orders," Mr Moore said.

Opposition immigration spokeswoman Nicola Roxon said the Government should now release all children from immigration detention centres. "The decision today is a victory for common sense," Ms Roxon said. 

"Of course it is not in a child's best interests to be kept behind razor wire during the most crucial developmental years of his or her life."

Mr Ruddock agreed to comply with yesterday's order and said the Family Court had taken responsibility for the children. "We obey court orders, but assume that the court is accepting responsibility for the appropriate duty of care of the children," his spokesman said.

The spokesman said the power of the Family Court to release the children was still to be decided by the High Court.

Mr Ruddock appealed to the High Court in June against the Family Court finding that the indefinite detention of children was unlawful. That case has been listed for hearing on September 30.

It is not clear when the children affected by yesterday's ruling will be deported to Pakistan. Julian Burnside, QC, told the Family Court it would be many months before they could be sent back. The court agreed their release was likely to be "longer rather than shorter" because the necessary documents could not be obtained because of the poor security situation in Quetta, Pakistan.

- with AAP
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Children freed after years behind the wire

Sydney Morning Herald

By Penelope Debelle and Mark Riley

August 26, 2003
PHOTO CAPTION: Release . . . the five children, who cannot be identified, walk through the gates of Baxter detention centre in Port Augusta. Photo: Bryan Charlton 

PHOTO: http://www.smh.com.au/ffxImage/urlpicture_id_1061663740919_2003/08/25/26nat_detenttion.jpg 

The Family Court has freed five young siblings detained for 32 months in immigration centres, saying they had been exposed to violence and other inappropriate behaviour.

The full bench also questioned the Immigration Minister's "curious" 13-month campaign to keep them behind wire.

Supporters greeted the two teenage boys and their three young sisters - who will still be deported to Pakistan - before they were driven out of the Baxter detention centre at Port Augusta. 

One of the boys had tried to hang himself while detained - mostly in now-closed Woomera - while the other had joined hunger strikes and stitched his lips together, the court heard.

Three judges found overwhelming grounds for the immediate removal of the children, who cannot be indentified. 

This overturned an earlier Family Court ruling and forced the Immigration Minister, Philip Ruddock, to abandon a trial next month opposing their release. 

"The minister's interest in detaining them in unlawful detention seems somewhat curious," the judges said. 

"It seems difficult to see how the minister's legitimate interests could extend beyond ensuring the availability of the children if and when the time comes to have them removed from Australia." 

The children spent their first night of freedom together since arriving by boat in Australia with their mother in January, 2001. 

Their father arrived 15 months earlier, claiming to have fled the Taliban in Afghanistan, and lived in Sydney from August 2000 on a temporary protection visa. 

But in May 2001 the refugee application by the mother and children was refused on the grounds they were from Pakistan, not Afghanistan. 

Waiting on appeals, the father was re-detained and the two older boys in particular experienced what the full court described as "violence and other inappropriate behaviour" at Woomera. The two boys also escaped from Woomera but were returned three weeks later.

The court recounted evidence of the boys' claims of self-harm from a psychologist at Woomera.

A young Iranian woman and her widowed mother will be the children's primary carers at a house owned by the Catholic welfare organisation, Centacare, in Adelaide.

Their mother, who is 32 weeks' pregnant, is already being held under guard at a motel in Adelaide for medical reasons associated with the expected birth of her sixth child. 

The children will attend local schools and will have daily access to their mother. They will have access to rehabilitative therapy, which the court was told they urgently needed.

The children's lawyer, Jeremy Moore, said their release put the Federal Government under pressure to free other detained children. There are 91 still in detention, including 43 at Baxter.

A spokesman for Mr Ruddock said the power of the Family Court to release the children was still to be decided by the High Court of Australia. 

Mr Ruddock appealed to the High Court in June against the Family Court finding that the indefinite detention of children was unlawful. That will be heard on September 30. 

The court said the release of the children pending deportation was indefinite and was likely to be "longer rather than shorter" because of the poor security situation in Quetta, Pakistan. 

The Opposition's immigration spokeswoman, Nicola Roxon, said the decision was a "victory for commonsense" and called for the release of all 200 children detained in Australia and Nauru.

http://www.smh.com.au/articles/2003/08/25/1061663736671.html 

Ruddock to challenge Family Court detention ruling

ABC ONLINE NEWS

Tuesday, August 26, 2003. 0:25am (AEST)
The Immigration Minister, Philip Ruddock, has vowed to challenge a Family Court ruling that granted the release of five children from detention.

On Monday, the Full Court of the Family Court upheld an appeal for the release of the five children, who are from one family of asylum seekers.

The three girls and two boys have been placed in the care of Catholic welfare agency Centacare.

But Mr Ruddock said it is unfortunate the Full Court of the Family Court made the decision.

He said a successful High Court challenge could see the children returned to detention.

Mr Ruddock says the matter will be heard in the High Court late next month. 

"I think it's unfortunate that the court has in a sense dealt with these matters in a pre-emptive way because in doing so, by granting interlocutory relief which they've done here, there is the potential for the children to be at large for a time then re-detained if the High Court determines the Family Court has acted beyond jurisdiction," he said.

"The Commonwealth's view is that the Family Court is involving themselves in these questions and acting outside its jurisdiction."

"That's the view the Commonwealth holds and that's the reason we're testing the matter before the High Court." 

But South Australian Premier Mike Rann welcomed the Family Court decision and the children's release.

"I think that it is iniquitous for a country like Australia to hold children in detention," he said.

"One can only guess at what damage that could do them, I have great confidence in Centacare, I think Centacare on so many fronts does so many good things for people, including the difficult area of advocating on behalf of refugees. 

"I'm glad that the children have been released into their care," he said.

Centacare 

Dale West from Centacare accompanied the children on the four hour journey from Port Augusta to Adelaide on Monday. 

"This is a fairly euphoric time for them and we would expect that to be the case for the first 24 to 48 hours," he said.

"What of course we need to be very vigilant about is the impact on the children of all the attention of the days brought, of all the uncertainties of the last few weeks and of course the prolonged terms of detention that they've all served."

http://www.abc.net.au/news/newsitems/s931737.htm 

Freed child back behind bars

The Australian

August 25, 2003

AS the Family Court handed down its decision to free five children from immigration detention, one of the boys at the centre of the case was immediately taken out of school and put back behind the electric fences at Baxter.

The 13-year-old, who had been attending the Port Augusta school for only a month, was returned to his unit at the White One compound in a state of confusion, unaware the court had ordered his release.

"He was going 'What's going on' and they (centre staff) wouldn't tell him," said refugee advocate Helvi Aarnio, who told the boy of today's court decision by telephone about midday.

"They are finding it hard to believe at the moment; (they are) just too shocked and stunned; they are so used to being stuffed around."

Six hours after the court ruling, when the five siblings were finally escorted out of the Baxter Detention Centre's gates at 5.10pm (CST), they appeared quiet and subdued.

Wrapping coats around them to keep warm, the children were quickly shuffled into a gold Tarago to begin their three-hour journey to Adelaide, where they will be briefly reunited with their mother, who is being held at an Adelaide hotel.

The children, now separated from their father who remains at Baxter, will live with two carers from Catholic welfare agency Centacare in a large house at Dulwich, in Adelaide's inner east.

They will undergo psychiatric assessment from tomorrow.

Ms Aarnio said the eldest of the siblings was the most troubled, angry at his time in detention.

"He's really been suffering mentally. They are really going to need a lot of therapy," she said.

Centacare director Dale West said he had stocked up on potato chips in an effort to cheer the children during the trip to Adelaide.

He said the siblings were the first children to be released from detention without a visa.

"The key thing for the parents of these children is that this is about their freedom," he said.

"For the first time in Australia these children will tonight be free." 

http://www.theaustralian.news.com.au/common/story_page/0,5744,7058662%255E421,00.html 

Court orders release of children 

The Courier Mail

Mark Phillips 

26aug03

THE Howard Government's immigration policy has suffered a major blow on the eve of the second anniversary of the Tampa affair after a court yesterday ordered the release of five children from detention.

The full bench of the Family Court ruled that the five children from one family – three girls and two boys aged between five and 15 – should be released for their own wellbeing. 

The children, who cannot be identified, were last night living in Adelaide with foster carers while their father remained in the Baxter detention centre, where he had been with his sons. 

Their mother was recently admitted to an Adelaide hospital, but since June had been living in the Woomera alternative detention project with her three daughters. 

The children and their mother have been in detention since the start of 2001. 

But their freedom may be shortlived as the government wants to deport the family to Pakistan after they exhausted all appeals against the refusal of their refugee applications. 

They could also be re-detained if a High Court hearing next month is in favour of the Government in determining the Family Court does not have the jurisdiction to deal with immigration matters. 

The decision came on the eve of the second anniversary of the rescue of 433 asylum seekers by the Tampa, leading to the Howard Government's controversial Pacific Solution to deal with unauthorised boat arrivals. 

More than 100 children remained detained on Nauru under the Pacific Solution among a total of 402 asylum seekers. 

Almost 30 church, legal and refugee organisations yesterday wrote to the Prime Minister calling for 14 of those children to be reunited with the fathers, who are living in Australia as refugees. They also called for nine women to be reunited with their husbands. 

Amnesty International said the women and children should be accepted as refugees because of the status of their husbands and fathers. 

The Family Court in Melbourne accepted evidence from psychologists that continued detention would be more detrimental to the children than being separated from their parents. 

"The evidence is overwhelming in favour of these children being released from detention immediately," the judges said. 

Immigration Minister Philip Ruddock denied the decision set a legal precedent. 

A spokesman for Mr Ruddock said the Minister hoped the Family Court was aware it was now responsible for the children receiving appropriate duty of care outside of detention. 

One of the lawyers for the children, Jeremy Moore, said the "landmark" decision would allow other children to be released from detention. 

Dale West, director of the Catholic welfare agency Centacare, said the children would be with two registered carers in an Adelaide house. 

He said the children had suffered "massive trauma" in detention, and Centacare faced a challenge in helping them adapt to ordinary Australian life. 

Opposition immigration spokeswoman Nicola Roxon said the judgment was a victory for common sense but did not change the situation for about 200 children in detention in Australia and Nauru.

"The Minister's determination to fight these cases in the courts at every step shows his real preference is to keep children detained, no matter what damage it does to them," Ms Roxon said. 

Australian Democrats leader Andrew Bartlett said the decision was a major step in creating a more humane immigration policy. 

http://www.thecouriermail.news.com.au/common/story_page/0,5936,7064668%255E953,00.html 

Court frees child detainees

The Courier Mail

By Terry Plane and Sophie Morris

26aug03
THE Family Court has sought to dramatically extend its powers by ordering the release from detention of a group of asylum-seeker children.

In a landmark decision that opens the way for the possible release of more than 100 children being held in detention, the Full Court of the Family Court claimed responsibility over detained children - an authority that will come under challenge in the High Court next month. 

Immigration Minister Philip Ruddock obeyed the Family Court decision, but declared he was no longer the legal guardian of the children and the court must accept the "appropriate duty of care". 

The lawyer for the children, Jeremy Moore, said while the judgment could not be read as a precedent for the 107 children in detention, it was "good law" for detained children, and showed "they can't be locked up indefinitely". 

"Mandatory detention of children is not a given any more," Mr Moore said last night. "It has serious legal problems." 

He said that under the United Nations convention on the rights of children, "locking them up should be the last resort. It's the first resort for the Australian Government. The Family Court has told them they can't do that". 

Mr Moore fought his case before the Family Court for 14 months before yesterday's decision to free the group from detention. The children had been detained since arriving as boatpeople. 

Melbourne QC Julian Burnside, who appeared in the case for the children's father to support their release, said all children held under the Government's mandatory detention policy had reason for hope of release after the decision. 

The decision "introduced some pressure on the long-term mandatory detention of children", Mr Burnside said. 

Yesterday's decision resulted from an appeal against an August 5 decision by Family Court judge Stevan Strickland, who found that detention of children was unlawful but still ordered the group should remain in detention because he was not satisfied they would be better off living in the community. 

In addition to the 107 children still detained in Australian centres, there are 108 children detained on Nauru that are not subject to the Family Court's jurisdiction. 

The commonwealth is appealing in the High Court against the Family Court's jurisdiction over the welfare of children in detention. 

A spokesman for Mr Ruddock said if the appeal was upheld, the children could be returned to detention and the Family Court barred from releasing detained children. 

The spokesman maintained that no state welfare authority argued it was in children's best interests to be separated from their parents. 

"We assume the court has taken responsibility for the appropriate duty of care of the children," he said. 

Labor immigration spokeswoman Nicola Roxon said the Family Court's ruling was a "victory for common sense". 

"Of course it is not in a child's best interests to be kept behind razor wire during the most crucial developmental years of his or her life," she said. The Australian Catholic Bishops Conference said the decision to release the children was welcome acknowledgement that children should not be locked up. 

Religious leaders, including Bishop Eugene Hurley, whose diocese takes in the detention centre, said that the decision was a victory for human dignity. 

"Families should be held in an alternative detention model in the community while claims are being processed," Bishop Hurley said. 

He said the Catholic welfare agency, Centacare, would provide safe accommodation and professional services for the children, showing respect for their religion.

Centacare South Australia director Dale West said other children were in "grave danger" in detention. 

He hoped his agency's accommodation and care arrangements for these children could be seen as a model for other detainee children. 

"We've got three weeks to prove this is going to work," he said, referring to the late September High Court appeal. 

"If it's unlawful for children to be held in detention, we're showing an alternative. 

"We're more than happy to work with the Government." 

http://www.thecouriermail.news.com.au/common/story_page/0,5936,7069312%255E421,00.html 

After two years, five children take their first steps to freedom

The Advertiser

By REBEKAH DEVLIN and SEAN FEWSTER

26aug03

THEY said they would not believe it until they were actually free, and yesterday, even in freedom, it was as though they were waiting for the trap.

Showing just glimpses of excitement and giving only a small wave to a waiting friend, the five children at the centre of a political storm – who can't be named – looked almost dismayed at their release.

Supporters released balloons but this was not the triumphant freedom walk many expected.

It was a step into the unknown – out from behind the confines of South Australia's detention centres where they have spent the past two years.

The two boys dared only smile once safely in the waiting car that would take them to Adelaide – and help them finally realise their dream.

But their dream had come at a price – they also left behind their father who will remain in detention at Baxter.

The man entrusted with their safe-keeping, a welfare agency officer, came to pick them up personally.

He said the individual needs of each child would be assessed before any decisions would be made about education or counselling.

The family has battled furiously through the courts – firstly to be allowed to live in Australia and then to be released from detention.

Yesterday, the Full Court of the Family Court overturned a ruling by Justice Stevan Strickland and ordered they be released.

Sitting in Melbourne, Justices Joseph Kay, Ian Coleman and David Collier found "overwhelming evidence" that proved immediate release was in the children's best interests.

"Evidence that the children's emotional and psychological needs were not being met in detention was compelling," the Justices said.

"In our view it is apparent that the evidence is overwhelming in favour of these children being released."

The children will now live in the care of a welfare agency and must report to immigration authorities weekly.

They were reunited with their mother in Adelaide last night, but it was only fleeting as immigration rules prohibit her from living with them in the eastern suburbs.

Their release could also be only temporary – in November, a trial will decide whether the children are allowed to remain outside the walls of Baxter until inevitable deportation.

Last month, Justice Strickland found the children had been held indefinitely, and therefore unlawfully, under the Migration Act.

But he said he did not have enough evidence to determine what was in their best interests and he was "not satisfied" releasing them would help their mental health.

He also criticised the children's lawyers, saying they had "rushed" into court and given no evidence as to how the five would be cared for.

But the Full Court said Justice Strickland had "failed to focus on the big picture".

"Having made a finding that the current living arrangements were brought about by an unlawful detention of the children we would have thought that very little weight could be given to the importance of leaving the children where they were," they said.

Detainee lawyer Jeremy Moore said he and his team had been "vindicated" by the ruling. "It is great to hear that we got it right, that our application was reasonable and considered and not `rushed'," he said.

http://www.theadvertiser.news.com.au/common/story_page/0,5936,7066313%255E2682,00.html 

The family that torments Ruddock
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By Thea Williams

26aug03
IN the struggle between the Howard Government and asylum-seekers, one family stands out - the Bakhtiyaris.

The father, Ali, has had lengthy periods of detention at Villawood, in Sydney, and Baxter, in South Australia, where he is today. 

His two elder children, both boys, have escaped from detention twice, once making it to the British consulate in Melbourne, where they sought asylum, only to be rejected and returned to detention. 

Both have expressed frustration at detention via self-harm. One reportedly tried to hang himself, the other stitched his lips together. 

Mother Roqia Bakhtiyari, 32 weeks' pregnant with her sixth child, has tested the legal system from the confines of detention. From a secured housing estate at Woomera in South Australia's north, she has fought a head-long battle with Immigration Minister Philip Ruddock over mandatory detention. The focus of her battle has been her sons, Alamdar 15, and Muntazer, 13, and daughters Nejina, 11, Famina, 9, and Amina, 6. They all arrived in Australia in January 2001. 

"They have had so many court procedures," says Kate Chisholm, who has been involved in one of cases. 

They have appealed against an asylum application decision to the Refugee Review Tribunal and Mrs Bakhtiyari is among asylum-seekers charged with escaping from detention last year, a charge that is yet to be heard. 

Ali Bakhtiyari has navigated his own legal course since arriving in Australia in 1999. 

Theirs was the family that sparked debate over anomalies that resulted in the father being recognised as a refugee while the wife and children, who arrived separately, were rejected and kept in detention. 

Theirs was the family that brought into question the Government's use of linguistic analysis to determine whether they came from an Afghan village, as they claimed, or from Pakistan. 

And they tested a state's influence over immigration issues, a federal jurisdiction. 

The family has been held up by Mr Ruddock as the epitome of "unlawful non-citizens" using the legal system to its maximum to stay in the country. 

They have been the cause celebre of refugee activists, a family unlike many others, prepared to test the system even if it penalises them. At every turn, their battle has demonstrated and challenged the way mandatory detention works. 

And at the centre are the five children, who have told psychologists they feel the burden of trying to solve their family's dilemma, and have told journalists they are tired of telling their story, over and over. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,7069215%255E421,00.html 

Court liberates children from detention

The Herald Sun

By WAYNE HOWELL and MARK PHILLIPS
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FIVE brothers and sisters shed tears of joy when they were released from immigration detention centres after a landmark Family Court ruling yesterday.

A full bench of the court ordered the release, saying the children's exposure to "violence and other inappropriate behaviour" meant they would be better off outside -- even though they would have to leave their parents. 

The judges accepted a psychologist's finding that the children -- three girls and two boys aged five to 15 -- desperately needed counselling and rehabilitation. 

The children -- who cannot be identified -- were last night in Adelaide with foster carers while their father remained in the Baxter detention centre where he had been held with the two boys. 

The mother was living with her three girls at the Woomera alternative detention project until she was admitted to an Adelaide hospital recently. 

Family friend Robert Marshall told of the father's bitter-sweet parting with his sons. 

"It was very hard indeed, but he told me he would spend the rest of his life in detention if only his five children could be free and away from the razor wire," he said. 

"He's watched his children psychologically suffering behind that wire -- going down, down, down -- and he's felt powerless to do anything about it. 

"They are a very close, a very loving family and he's become very upset about what detention is doing to his kids." 

Mr Marshall said the parting was especially hard on the oldest child. 

"He doesn't want to leave his dad and he told me he's frightened, but after 2 3/4 years in a high-security prison he can't cope any more. He told me a few times either he is released or he wants to be killed." 

Mr Marshall said when the boy first heard of his release, he tearfully said: "I never believed this day would come in Australia". 

It is the first time the Family Court has ordered children to be released from detention. 

But justices Joseph Kay, Ian Coleman and David Collier conceded their freedom could be shortlived. 

The Family Court's powers to deal with families in detention centres will be challenged in the High Court next month. 

The Federal Government wants to deport the family to Pakistan after they exhausted all appeals against the refusal of their refugee applications. 

Dale West, director of the Catholic welfare agency Centacare, said the children were being looked after by two registered carers in a large house in Adelaide. 

He said they would see their mother -- who is detained nearby -- as often as possible. 

Immigration Minister Philip Ruddock denied the decision set a legal precedent, but Opposition immigration spokeswoman Nicola Roxon said it was a victory for common sense. 

But it did not change the circumstances of about 200 other children in detention in Australia and Nauru, she said. 

http://www.heraldsun.news.com.au/common/story_page/0,5478,7066222%255E662,00.html 

Released Baxter detainees reunited with mother

ABC ONLINE NEWS

Tuesday, August 26, 2003. 6:25am (AEST)
Five children released from the Baxter detention centre by the Family Court yesterday have been reunited with their mother after arriving in Adelaide last night.

The Full Court of the Family Court yesterday upheld an appeal for the release of the five children, who are from one family of asylum seekers.

The three girls and two boys have been placed in the care of Catholic welfare agency Centacare.

Dale West, the director of Catholic welfare agency Centacare, accompanied the children on their four-hour journey from Port Augusta to Adelaide yesterday.

The five were reunited with their mother, who has been in Adelaide for medical treatment.

Mr West says the children were euphoric.

"[They were] talking about some of the activities they're going to be able to be involved in, which of course a detention centre doesn't allow," he said.

"Things such as going to the cinema and the Royal Adelaide Show, something that only happens once a year, and I think there's already some planning towards doing that as an activity on the weekend.

"I think there'll be an opportunity to experience something now in Australia that perhaps they've not had the opportunity to do before."

Challenge

Immigration Minister Philip Ruddock has vowed to challenge the Family Court ruling that granted the five children's release.

He says it is unfortunate the Full Court of the Family Court made the decision and that a successful High Court challenge could see the children returned to detention.

Mr Ruddock says the matter will be heard in the High Court late next month.

"I think it's unfortunate that the court has in a sense dealt with these matters in a pre-emptive way because in doing so, by granting interlocutory relief which they've done here, there is the potential for the children to be at large for a time then re-detained if the High Court determines the Family Court has acted beyond jurisdiction," he said.

"The Commonwealth's view is that the Family Court is involving themselves in these questions and acting outside its jurisdiction.

"That's the view the Commonwealth holds and that's the reason we're testing the matter before the High Court."

But South Australian Premier Mike Rann welcomed the Family Court decision and the children's release.

"I think that it is iniquitous for a country like Australia to hold children in detention," he said.

"One can only guess at what damage that could do them, I have great confidence in Centacare, I think Centacare on so many fronts does so many good things for people, including the difficult area of advocating on behalf of refugees. 

"I'm glad that the children have been released into their care," he said.

http://www.abc.net.au/news/newsitems/s931853.htm 

Detention children enjoying freedom

news.com.au

By Lauren Ahwan 

August 26, 2003
SHOPPING, school and finding a local soccer club were on the agenda today for five children released from immigration detention.

The siblings, who cannot be named, spent their first day of freedom buying shoes, ahead of another visit with their mother later today.

The three girls and two boys, aged between five and 14, were freed from South Australia's Baxter Detention Centre last night after the full Family Court ordered their release.

Dale West, director of Catholic welfare agency Centacare, today said the children were adjusting well to their new home in Adelaide's inner east.

"It's a really comfortable and warm environment for them," he told reporters. 

"The little girls have soft toys to play with, there's a television - all the normal sort of things they would find in a house.

"It doesn't have the personal feeling of home yet but we'll get some (family) photos and that soon."

Mr West said Centacare was currently negotiating to enrol the children at school and would arrange to take them to the Royal Adelaide Show next week.

He said the children had also expressed a desire to play sport.

"The boys are very interested in soccer," Mr West said.

"They have seen some soccer on television in detention.

"They don't think much of Australian Rules football, they don't understand the rules and don't like the game at all."

Pauline Frick, who escorted the children to Adelaide with Mr West, said the siblings were overjoyed last night at their brief meeting with their mother.

The woman, who is 32 weeks pregnant, is being detained at an Adelaide hotel while the children's father remains detained at Baxter.

"It was quite an emotional moment when we walked in," Ms Frick told ABC radio.

"The little one ran up and she just held her. The other girls hugged her.

"The boy - it must be a cultural thing - in a very respectful manner shook her hand and sat very close to her afterwards.

"(They were) just literally looking at each other and touching each other and talking and laughing."

The children were expected to have daily visits with their mother and would be taken back to Baxter once a week to visit their father.

Ms Frick said the siblings were unaccustomed to their newfound freedom and were running around, touching trees and playing outside.

"One of the things the mother had said to me was, `please let them experience what it is to be free before they go back, please take them to a shop, please let them walk around' ... she very much wants that," Ms Frick said.

Immigration Minister Philip Ruddock today said the Family Court was wrong to release the children from detention and the government would appeal the decision in the High Court.

"Even though they know they may go back (to detention) ... I don't think we can underestimate the significance of how an important relationship or moment can stay with you the rest of your life," Ms Frick said.

"This experience may be short lived but it's something they can take with them for the rest of their lives. 

AAP

http://www.news.com.au/common/story_page/0,4057,7072060%255E1702,00.html 

Child detention ruling 'no precedent'

ABC ONLINE NEWS

Tuesday, August 26, 2003. 3:43pm (AEST)
Australia's Human Rights Commissioner Sev Ozdowski says a Family Court ruling which allowed five children to be released from detention will not pave the way for similar releases.

The children, all from the one family, left South Australia's Baxter Detention Centre yesterday pending a decision on their application for refugee status.

Dr Ozdowski says the court ruling is welcome, particularly because Australia has signed an international convention to limit the suffering and duration of a child's detention.

But he says the court decision is unlikely to set a precedent, because the Federal Government plans to lodge an appeal in the High Court.

"I don't see it as a major change in government policy but I see it as a chance that our jurisprudence will come with better definitions on how the international law applies to our domestic situation," he said.

http://www.abc.net.au/news/newsitems/s932453.htm 

Asylum children identity ban broken

By Jane Bardon

August 26, 2003 - 4:58PM

Media identification of five child asylum seekers released from a South Australia detention centre could have breached anonymity protection laws, but its seems unlikely any action will be taken.

Newspaper and radio outlets have been criticised by the Family Court for naming the children in reports of their release after the court's decision on Monday.

The two teenage boys and their three young sisters were released by order of the full Family Court in a rebuff to Immigration Minister Philip Ruddock. 

The identities of parties to Family Court cases is protected by law under the Family Law Act 1976. And two judges presiding over earlier cases involving the childrens' detention had further stressed that the media should not identify the children. 

But some media outlets today named the children in news reports.

A spokeswoman for the Family Court said journalists reporting on the case for newspapers or radio should not have named the children, as is made clear in subsection 8 of subsection 121 of the Act. 

"It is quite clear that that part of the Act is to protect children and other parties in Family Court cases. We would call on media organisations to take more care in their reporting and to observe the Act," she said.

Labor shadow minister for children and youth, Senator Jacinta Collins said she was dismayed to hear the children's names had been reported.

"There are two issues here, firstly concerns that their details have been released, but secondly that this will come as no surprise to the public because of previous reporting," she said.

"There has been so much about this family in the media that it must have been obvious.

"Care needs to be taken if there are issues about human rights, and reports like this don't help." 

However, Paul Boylan, a lawyer for the children's father, said he had recieved instructions from the parents that they wanted their children to be identified to help counteract a bad image of the family that they felt had already been built up by the media.

"On the face of it, the (media) have breached the order that nothing published should be intended to indentify them. But my instructions from their father was that they didn't object to their kids names being published," he said.

"The reason we think they should be identified is that the two boys were villified in Australia as bad little buggers who escaped from their lawful detention. And now that there is a prima face case that they were in unlawful detention, we felt it would be good for them to be identified to show that they are pretty nice little blokes and the reason they wanted to escape was because they had been treated so badly. 

"Their parents felt they had been adversely affected by the public image that they were criminals and we thought this would help them get back to normality. So this is really a unique case.

"What we would object to is any harrassment of the children by photographers or people looking for interviews.

The minister, Mr Ruddock, told ABC radio he was concerned to see that the children had been named by some media.

But asked if he intended to take any action, he said: "I think it's a matter for the courts to enforce their own order.

"I have not sought to, in any way, put myself at odds with the courts in relation to what they believe are the proper orders that they should make. If I have a concern about those matters, I appeal them and that's what we're seeking to do. 

"But I think it is disappointing when some media outlets obviously have been prepared to flout an order of the court that the children's identity should not be revealed."

Neither the Family Court nor Attorney General's office could say whether any action would be taken against media organisations who have named the children. 

The children were released from the Baxter detention centre late on Monday after 32 months in detention. They were placed in the care of an Adelaide household attached to Centacare, a Catholic welfare service. 

Their release came after the full Family Court overturned an earlier decision by Justice Steven Strickland to refuse an interim release order. The decision followed an earlier Family Court ruling in June that the indefinite detention of child asylum seekers was illegal.

The decision has separated the children from their father, who remains at the Baxter centre, but will put them in regular contact with their mother, who is in Adelaide.

The judges found that the detrimental impact of detention on the children, including exposure to "violence and other inappropriate behaviour in the setting of the detention camp" outweighed the case to keep them locked up. 

Mr Ruddock agreed to comply with the order and said the Family Court must now take responsibility for caring for the children. 

The children arrived by boat in Australia with their mother as asylum seekers in January, 2001. Their father arrived 15 months earlier, saying he had fled the Taliban regime in Afghanistan, and lived in Sydney from August 2000 on a temporary protection visa. 

In May 2001, the refugee application by the mother and children was refused on the grounds that they were from Pakistan, not Afghanistan.

A young Iranian woman, who is a close friend of the children's mother, and her widowed mother will be their primary carers in Adelaide. Arrangements have been made for them to attend two local schools and they will have daily access to their mother, who is 32 weeks' pregnant and being held under guard at a motel in Adelaide for medical reasons.

Meanwhile, a High Court action challenging the power of the Family Court to release the children is still to be heard.

Mr Ruddock appealed to the High Court in June against the Family Court finding that the indefinite detention of children was unlawful. That case will not be heard until September 30.

http://www.theage.com.au/articles/2003/08/26/1061663786272.html 

Court favouring asylum seekers, says Ruddock

The Age

By Meaghan Shaw, Penelope Debelle

August 27, 2003
The Family Court was giving special treatment to asylum seekers over Australian citizens, Immigration Minister Philip Ruddock said yesterday.

Criticising the court after its decision to release five children from the Baxter detention centre in South Australia, Mr Ruddock said: "One's not supposed to impute the integrity of judges in relation to these matters, but they seem to have a desire to be involved in dealing with these matters, and dealing with them quickly because they say people are in detention." 

"But you know, we have many people who are convicted of offences who are sent to jail who sometimes have to wait until the courts are ready to deal with appeals, and that can sometimes go for years. 

"When you have them being heard within days... many Australians would like to think that they could get their matters dealt with by the Family Court in the time frame that these matters seem to be dealt with." 

The children, two teenage boys and their three younger sisters, were released on Monday after 32 months in detention. 

The children's lawyer, Jeremy Moore, said at least three or four similar cases were before the Family Court and more would follow the landmark decision.

He said one case involved three young Iraqi children seeking to be released, but most cases were seeking the release of entire families, which would be more difficult.

This week's decision follows the release of two Iranian families on Mr Ruddock's orders - one of whom had unsuccessfully sought Family Court intervention.

Pauline Frick, the manager of family relationship services for the South Australian Catholic welfare agency Centacare, said the two older boys, 13 and 15, understood their freedom may not last.

The mother, detained separately under guard in Adelaide for medical reasons, cooked for her children after their release on Monday and encouraged them to enjoy freedom while they could, Ms Frick said. 

"Because they know this may be very short-lived, she wants them to know what it is like to walk outside and to wander to a shop," she said. "They may not have that again for a very long time."

Centacare director Dale West said the children knew they could go back into detention if a High Court appeal listed to begin on September 30 succeeded. "I don't know how much that registers with a six year-old but the older ones are certainly aware this (freedom) could be anything from a number of weeks to a few months to whatever," Mr West said.

Ms Frick said the children were relaxed but showed some signs of trauma, including the oldest girl's fear of sleeping at the front of the house near a door.

The father, awaiting a final federal court appeal over his immigration status, remains in detention in South Australia.

http://www.theage.com.au/articles/2003/08/26/1061663800674.html 

Ruddock attacks Family Court

Sydney Morning Herald

By Geoff Kitney

August 27, 2003
The Immigration Minister, Philip Ruddock, marked the second anniversary of the Tampa affair yesterday by trying to reassert the Government's power to keep the children of asylum seekers in detention camps.

Mr Ruddock publicly criticised an order by the full bench of the Family Court on Monday to release five siblings from the Baxter detention centre in South Australia and said he would appeal against the decision.

He also questioned the behaviour of the court itself, saying the case had been decided with greater speed than normal.

"One's not supposed to impute the integrity of judges . . . but they seem to have a desire to be involved in dealing with these matters and dealing with them quickly because they say people are in detention," Mr Ruddock said.

He said many prisoners had to wait years before the courts were ready to deal with their appeals.

"Many Australians would like to think that they could get their matters dealt with by the Family Court in the time frame these matters seem to have been dealt with," he said. 

Labor said in statement released yesterday that Mr Ruddock was clearly implying that the Family Court gave special treatment to one class of people over Australian citizens.

The party added that the minister's comments were part of a consistent pattern of behaviour by Government MPs to undermine the rule of law.

Mr Ruddock said the full bench was wrong to overturn an earlier ruling by a Family Court judge that the children should stay in detention. 

"Initially, the judge that looked at this matter . . . was not satisfied that the [outside] arrangements had been sufficiently thought through," he said. 

"I suspect, while his brother judges have disagreed with him, his judgement initially was correct."

He said the court was failing to prevent detainees from abusing the legal process.

Mr Ruddock also strongly reaffirmed the Government's border protection policies, and claimed that the Government's uncompromising stand had probably saved many lives.

"We were expecting something in the order of up to 10,000 people seeking to follow the 4000 that we'd seen in the immediate period before Tampa," he said.

"We've possibly saved many lives - people who won't have got on vessels that are exceedingly vulnerable and life-taking."

The High Court is due at the end of next month to begin considering the Government's appeal against the Family Court's ruling on the released children.

The two teenage boys and their three sisters, who spent 32 months in immigration centres, are in foster care in Adelaide. Their mother is in hospital with complications in her 32-week pregnancy.

Their father, whose temporary protection visa had been cancelled because of fraud allegations, remains in detention at the Baxter centre.

http://www.smh.com.au/articles/2003/08/26/1061663792961.html 
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Children's release remains in the balance
The fate of five children released from a South Australian detention centre still remains unclear. Yesterday the Family Court released the children on psychological grounds, but the High Court is yet to rule on whether the Family Court has jurisdiction, over children living in detention.

TONY JONES: The fate of five children released from a South Australian detention centre still remains unclear.

Yesterday the Family Court released the children on psychological grounds, but the High Court is yet to rule on whether the Family Court has jurisdiction, over children living in detention.

As John Stewart reports, the children could be returned to detention within weeks.

JOHN STEWART: The children, who cannot be identified, spent their second day outside of the Baxter Detention Centre visiting their mother in Adelaide's Women's and Children's Hospital.

Carers say the children are relaxed and happy.

PAULINE FRICK, CARE COORDINATOR: They've had a good sleep, they're enjoying playing in the backyard, having a swing, playing with a basketball, watching a bit of telly.

They've already been shopping and bought some clothes, and they've been back and showing us what they bought.

JOHN STEWART: The children are living in this house in suburban Adelaide and will start school in a few weeks.

Refugee supporters are now turning their attention to releasing other children from detention.

DALE WEST, CENTACARE: The results of these other court cases are, of course, unknown and unpredictable, but certainly I'd be saying that this is a landmark decision, it does set a precedent.

JOHN STEWART: But just what the precedent means is yet to be seen.

The Family Court's decision could be overturned by the High Court in late September, raising the prospect of the same children being returned back to detention.

PHILIP RUDDOCK, IMMIGRATION MINISTER: We believe that a government is elected to govern, and a government is elected to make decisions about who is or is not able to enter Australia and settle permanently, and that these decisions should not be essentially removed from the government of the day's hands through judicial activism.

JOHN STEWART: The children's legal status remains confused -- although they are free from detention, they can still be deported.

DR MARY CROCK, SYDNEY UNIVERSITY: These children, at the moment, are unlawful non-citizens.

They don't have a visa, so they have no legal right to be in Australia.

Once released from detention, that doesn't give them a legal status either.

So, the question still remains whether they will be given a visa, so as to remain in Australia, or, if not, that they will be removed.

JOHN STEWART: The Government is considering alternative housing arrangements for child detainees and their mothers in SA and WA -- arrangements which could come in handy if the High Court supports the Family Court in one month's time.

John Stewart, Lateline.

LOCATION: abc.net.au > Lateline > Archives

URL: http://www.abc.net.au/lateline/content/2003/s932683.htm 

Children released 

Wodonga Border Mail

Wed, Aug 27, 2003
NEW socks and shoes heralded the first day of freedom for five children released from immigration detention. 

The siblings, who cannot be named, spent yesterday in Adelaide's Rundle Mall shopping precinct with two carers before visiting their mother. 

The three girls and two boys, aged between five and 14, were freed from South Australia's Baxter detention centre last night after the full Family Court ordered their release. 

But Immigration Minister Mr Philip Ruddock yesterday said the court was wrong to release the children. 

The Federal Government will appeal the court ruling. 

Shopping had been a top priority for the children since they arrived in Adelaide last night after a four-hour car journey from Baxter. 

“There seemed to be several things on the top of their list to do (and) going shopping for good shoes and several pairs of socks each was high on the list,” |Mr Dale West, director of Catholic welfare agency Centacare, said. 

“For some reason, that was something they particularly wanted socks to keep their feet warm.” 

Mr West said swimming was also high on the childrens agenda, despite temperatures in the mid-teens. 

“That (the weather) doesnt seem to be bothering them,” he said. 

“They finished up buying bathers as well with the idea of possibly going swimming sometime soon.” 

Mr West said the children had been settling in well to their new home at Dulwich in Adelaides inner city fringe. 

One of the girls saw a doctor yesterday after complaining of the “sniffles” but all were in good spirits, he said. 

They were looking forward to attending the Royal Adelaide Show at the weekend and expected to be attending local schools from Monday, Mr West said. 

The boys had expressed particular interest in finding a school where they could play soccer. 

“The boys are mad on soccer. They have seen some soccer on television in detention,” Mr West said. 

The children were expected to be allowed to visit their father, who remains detained in Baxter, once a week. 

They will visit their mother, who is being detained at an Adelaide hotel, daily. 

http://www.bordermail.com.au/newsflow/pageitem?page_id=631407 

MORE CALLS FOR THE RELEASE OF CHILDREN IN IMMIGRATION DETENTION

SBS WORLD NEWS

27.8.2003. 18:16:20

Child mental-health specialists have joined the latest call for the release of all children being held in immigration detention centres in Australia. 

The Royal Australian and New Zealand College of Psychiatrists has welcomed the court decision last Monday to release five children held in the Baxter detention centre in South Australia. 

The College says there is substantial evidence that the prolonged detention of children leads to severe psychiatric problems, including depression, trauma and developmental difficulties. 

Dr Louise Newman, chairwoman of the faculty of child and adolescent psychiatry at the College, says the five children released this week have witnessed traumatic events while in detention. 

"The children released, for example, have witnessed riots, they've seen people self-harming and attempting suicide and have actually — the older children — been involved in those sorts of activities and behaviours themselves." 

"So, in this case, I think we can say the degree of trauma is very severe." 

The five children released from the Baxter centre, near Port Augusta, are between ages 5 and 14 and are all from the same family.

http://www9.sbs.com.au/theworldnews/region.php?id=67226&region=7 

Refugees given priority :Ruddock

The Age

August 28, 2003
Family Court cases concerning asylum seekers were being dealt with at the expense of those involving Australian families, Immigration Minister Philip Ruddock said.

Mr Ruddock said it appeared asylum seeker cases were given priority over other cases.

"The primary concern I have is that there seems to have been a desire ... to deal with these issues on the part of some judges," Mr Ruddock told Sydney radio 2GB.

"The Family Court has a primary responsibility in dealing with matters relating to Australians and Australian taxpayers who foot the bill of the court.

"I don't know that we need to have the court clogged up with these issues as well."

Mr Ruddock was speaking in relation to a case in which the Family Court ruled five children could be released from the Baxter Detention Centre in South Australia.

Their father remains detained at the facility.

Mr Ruddock said the case was rushed through the Family Court system unusually quickly.

"I thought it was remarkable that when a judge in the first instance made a decision that it was not in the best interests of the children to be released, given that they might have to depart again, it got before another court within weeks," Mr Ruddock said. 

"I think a lot of Australians would like to think that if they had an issue before the courts that they would be dealt with as quickly as that."

©2003 AAP

http://www.theage.com.au/articles/2003/08/28/1062028268167.html 

Children freed

Port Augusta Transcontinental

Jonathon Brooks

Friday, 29 August 2003
Five children at the centre of the 'children in detention' debate were driven to their freedom from the gates of Baxter detention centre on Monday, witnessed by a handful of the nation's media and cheered on by a small group of supporters.

Local members of Rural Australians for Refugees, as well as Salvation Army captain David Wright, and people from Port Pirie and Adelaide were on hand to cheer the children on during their release.

After the decision of the Full court of the family court was handed down on Monday morning, the children's release was made effective immediately due to the complex nature of argument still remaining in the case.

The five children, two of whom had been held in the Woomera residential housing project with the other three in Baxter, are now living at a house in Adelaide's eastern suburb of Dulwich.

Centacare South Australian coordinator Dale West, said the release marked their first night of freedom in Australia, and hopefully the freedom of other children in the centre.

"One might be hopeful that this decision might change the way Mr Ruddock views the policy that's currently in place ... if we can demonstrate at Centacare that this is a better way to do it, then I think that responsibility is a fairly important one for us."

Arrangements for the children to visit their father in Baxter are still be negotiated, but Mr West said it is important for the children to be given the best access to their parents.

Despite the fact that two of the children had been attending school in Port Augusta, Mr West said they would be better served by moving them to Adelaide.

"We need to remember that some of the children haven't been to school at all, some of them have been to school at Woomera, and some of them have been to school in Port Augusta," Mr West said.

"We believe they can settle in well in Adelaide, and be in a more stable environment, and I think the key thing for the parents of these children is that this is about their freedom, and that's the message. 

"For the first time, tonight these children will be free in Australia," Mr West said.

Locally, news of the release has been met with praise from refugee rights advocates.

Port Augusta Salvation Army captain David Wright agreed the decision to free the children should prompt a rethink by the federal government on its current policy.

"Philip Ruddock has moved to stop every effort to get these people out of detention," Mr Wright said.

"The system is an exhaustive one; the legal challenges are a surreptitious way of robbing people of their resolve to fight on because the system is very onerous."

Mr Wright also said that claims aired on the ABC that Mr Ruddock would take the issue to the high court were astounding.

"I think that shows the bloody mindedness of the federal government.

"I believe that the laws of Australia reflect the Australia psyche, and that is one of fairness."

Mr Wright also agreed the children would be better served by relocating to Adelaide.

"Port Augusta just doesn't have the facitilities to deal with them; the lawyers are there, Centacare has the majority of their facilities there and the health care facilities are much more elaborate," Mr Wright said.

"It's really good news because the Salvation Army's point of view is that children shouldn't be in detention at all. 

"It's also good news that within our laws, the safety of children has been enshrined and it's cemented our resolve to keep on fighting this policy, there are more children still in detention, and the next step to take will be starting the healing process."

http://portaugusta.yourguide.com.au/detail.asp?class=news&subclass=local&category=general%20news&story_id=251160 

Court rule over children tested 

New Zealand Herald

30.08.2003

By GREG ANSLEY 

On Monday a white van pulled off the Old Whyalla Rd near Port Augusta, at the top of South Australia's Spencer Gulf, and slipped through the electrified fences of the Baxter Immigration Reception and Processing Centre. 

Filmed and photographed by news crews who would flash the visit across the nation, the van drove back out, turned right, and started on the trip back to Adelaide, 275km to the south. 

Two of the five children on board had made this trip before, under very different circumstances: Alamdar Bakhtiyari, 15, and his brother Muntazer, 13, made world headlines last year when they arrived dramatically in Melbourne to seek asylum at the British consulate, weeks after escaping from the now-closed Woomera detention centre during a mass breakout. 

This time they are travelling legally in a van driven by Dale West, South Australian director of the Catholic welfare agency Centacare, and Iranian film-maker Mojgan Khadeem, heading for an uncertain freedom. 

With them are sisters Nejina, 11, Famina, 9, and Amina 6, all of whom have lived behind wire in Outback Australia since the boat carrying them from Indonesia was intercepted in January 2001. 

Their mother, Roqia, is also in Adelaide under medical care after complications with the pregnancy of her sixth child, but will be returned to Baxter and in December appear in court on charges of escaping from Woomera in the attack by activists that tore down wire and released detainees. 

The children's father, Ali, is also back in detention after living in Sydney as an Afghani refugee fleeing the Taleban regime, before being determined by immigration officials to be a Pakistani with no claim to asylum in Australia. 

The family, barring some legal miracle, will eventually be deported. 

But the Bakhtiyaris have struck a sensitive chord in Australia, resonating for different reasons among both those who support the Government's unremitting stand against people who arrive illegally, and those who abhor the policy that places them in mandatory detention. 

Their apparent attempt to deceive Australia is seen by Canberra as vindication of its policies; the desperation of the family, and the conditions of incarceration that saw one of the boys stitch his lips together and another attempt suicide, are touchstones for opponents of the detention camps. 

But the Bakhtiyari children became more than a symbol when they were released from detention by order of the Family Court in a ruling that has huge implications for Australia's handling of illegal immigrants. 

The court has ruled that it has jurisdiction under federal law over children in detention and can make and enforce orders concerning their welfare, overriding the authority of immigration laws and the determinations of Immigration Minister Philip Ruddock. 

Ruling on an application on behalf of the Bakhtiyaris, the court found in June that the indefinite detention of children was unlawful and ordered their release in a landmark decision contested and delayed until Monday. 

Ruddock intends challenging the Family Court's jurisdiction in the High Court next month, and has lashed out at judges who block Government policy. 

"Judges are unelected and they're in effect determining policy, rather than establishing what the law is," he told ABC radio. 

Opponents do not question the Government's right to maintain strict immigration laws, but are appalled at the policy of mandatory detention - especially of children - and at the impact on young lives of months, sometimes years, behind razor wire. 

Legal advice prepared for critics of mandatory detention has consistently held that the policy breaches both Australian law, international human rights treaties, and the United Nations Convention on the Rights of the Child. The UN has attacked the policy and the camps, and their failings have been documented in more than 25 reports in the past five years. 

Australia's Human Rights Commissioner, Sev Ozdowski, told a federal parliamentary inquiry that the detention centres were like mental hospitals without proper facilities, in which the detainees "are really people who have lost all hope". 

In an earlier report Ozdowski attacked the logic of the centres: "It is wrong to suggest that the integrity of the border protection system is threatened by the small, sad, flotilla of leaky boats with their desperately fragile cargo of asylum seekers," he said. 

"We can maintain a system of visas and identity, security and health checks without stomping all over our 'fair go' heritage." 

Much has improved over the past two years in the detention centres, with the closure of the infamous camps at Curtin in northwest Australia and at Woomera, north of Port Augusta, and new emphasis on medical and psychological care. 

Families have been allowed to live in secure communities outside the wire, and an expanding programme has seen the children of detained families attending nearby schools, as the Bakhtiyaris will be doing in Adelaide. 

Baxter, where the Bakhtiyaris and fellow inmates moved when Woomera was closed, is the largest and most imposing of the detention centres, built on defence land bordered on one side by the mangroves of the Spencer Gulf and on the other by plains sweeping across to the imposing Flinders Ranges. But detainees see nothing of this. 

Built to accommodate 880 people - but at present housing fewer than a quarter of this - the centre is designed around nine separate compounds of transportable units, all facing inwards. 

When opened, Ruddock described its facilities as "three star": each compound comprises air conditioned, en suite rooms, mostly of bunks, with a large central dining room, two recreation rooms, a laundry, playground and sports equipment, a nurse's station and two pay phones. 

The accommodation compounds are ringed by cameras, microwave movement detectors and chainmesh fences. Encircling the camp is another wall of cameras and motion detectors. 

The outer fence is electrified, pulsing 9000 volts through the wire at 6-8 amps - sufficient, official documents say, to give a "short, sharp, harmless shock similar in sensation to the static discharge sometimes experienced when opening a car door, but more intense". 

But for the Family Court, and an army of other critics, the most pressing issue is the impact of prolonged incarceration of children, about of 100 of who remain inside the nation's detention centres. 

A 15-year-old boy told former nurse Barbara Rogalla: "Everybody told me that Australia was a good country and people were kind. My father sent me away to save my life. But they persecute me here in Australia ... The guards say to me 'Australian people do not want you'. I am dying inside every day in detention, with no hope." 

http://www.nzherald.co.nz/storydisplay.cfm?storyID=3520796&thesection=news&thesubsection=world 

Escaped detainee still at large

The Advertiser

05sep03
A MAN from the Baxter detention centre who escaped while in Adelaide for a medical examination is still at large, police said today.

The 23-year-old Iranian escaped from the Royal Adelaide Hospital at about 12.30pm (CST) yesterday.

He was driven to the hospital from the detention centre for medical treatment that could not be provided at the Port Augusta Hospital, where Baxter detainees were normally treated.

Meanwhile, Adelaide's Catholic Archbishop Philip Wilson today urged the Federal Government to show compassion towards five children released from detention last week.

The siblings – two boys and three girls, aged between five and 14 – were released into the care of a Catholic welfare agency following a Family Court ruling and were currently living in Adelaide. 

Immigration Minister Philip Ruddock has indicated he will appeal to the High Court to have the ruling overturned.

The children's father remains in the Baxter detention centre while their mother, who is 33 weeks pregnant, is under guard in an Adelaide hotel.

Archbishop Wilson, who visited the children yesterday, said they should not be returned to detention, regardless of the appeal outcome.

"I recognise and respect the right of the Federal government to defend its policies in the court just as I hope the Federal government respects the right of welfare agencies and detainee advocates to pursue their cause through the courts," he said in a statement.

"However, irrespective of the outcome of the appeal ... it would be devastating and cruel to send these children back into detention. 

"I urge the government to be compassionate and give these children the dignity they deserve and to recognise that in their short time of freedom they have been embraced by the South Australian community.

"They're happy because they feel safe and protected.

"They're well cared for and are being educated in Catholic schools." 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,7173387%255E1702,00.html 

Church offers care for detainees

The Australian

By Terry Plane

September 05, 2003
THE Catholic Church would be happy to consider a partnership with the federal Government for community care of detainee children, Adelaide Archbishop Philip Wilson said yesterday.

The church's care of the five released Bakhtiyari children could serve as a model for the alternative care of detained children, he said. 

"My primary concern is for the welfare of these (Bakhtiyari) children," he said. "But we'd be delighted to look after more children. 

"We'd have to find resources to manage it; we'd be looking for a partnership with the Government. We'd be happy to consider further opportunities." 

Archbishop Wilson said that regardless of the Government's forthcoming High Court challenge to the Family Court's jurisdiction in detention matters, the Bakhtiyari children should not be returned to Baxter detention centre. 

"I recognise and respect the right of the federal Government to defend its policies in the courts, just as I hope the federal Government respects the right of welfare agencies and detainee advocates to pursue their cause through the courts," he said yesterday, after meeting the children for the first time. "The children are quite happy," he said. "They're happy because they feel safe and protected." 

The archbishop said he opposed detention of any children. "To incarcerate children in a detention centre with adults is just as bad as sending children into an adult prison." 

It would be a "disaster" for the Bakhtiyari children to be removed from the freedom and care they were enjoying after their release 11 days ago. 

The children, aged from six to 15, are under the care of the church's welfare agency, Centacare. They are living in a safe house with two Iranian women overseen by a case manager. 

Their father Ali remains in detention at Baxter, 300km north of Adelaide. Their mother, Roqia, is under medical supervision in Adelaide awaiting the birth of her sixth child. The children visit her daily. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,7168437%255E2702,00.html 

Govt accused of child protection hypocrisy

ABC ONLINE NEWS

Fri, 12 Sep 2003 12:50 AEST
The Australian Democrats have accused the South Australian Government of sending contradictory messages about child protection.

It says while the Government has been promoting Child Protection Week, it has continued to ignore the plight of the 40 children in the Baxter Detention Centre, near Port Augusta in South Australia.

The SA Democrats Social Justice spokeswoman, Kate Reynolds, says the Federal Government has agreed to negotiate with the State Government for the removal of children from immigration detention.

She says it is time action was taken.

"There are continuing instances of abuse and neglect of children inside detention... particularly psychological abuse," Ms Reynolds said.

"The Government can't just keep turning it's head the other way.

"It needs to roll up its sleeves and get stuck into working out how these children can be removed as quickly as possible." 

http://www.abc.net.au/news/justin/weekly/newsnat-12sep2003-33.htm 

Child detention appeal reaches High Court

ABC ONLINE NEWS

Tuesday, September 30, 2003. 11:55am (AEST)
The High Court has begun hearing a challenge over whether the Family Court has the power to release children from immigration detention centres.

Last month five children from the same family were released from South Australia's Baxter detention centre after the Family Court ruled their detention was causing psychological damage.

But the Commonwealth is appealing against the move on the grounds the court does not have the power to make that decision.

The lawyer acting for the children Jeremy Moore says if the Government loses, the case will have important implications for its detention policy.

"I think it will destroy the detention policy as we know it," Mr Moore said. 

"It'll take out a fundamental plank in the policy because if you can't lock up children, you can't lock up families, and if you can't lock up families, you can't lock up refugees."

The High Court has granted Amnesty International leave to intervene in the case.

The organisation's national director Mara Moustafine says they will argue in their submission that the Family Court is entitled to make welfare orders in relation to all 70 children in immigration detention on the Australian mainland.

"What we would strongly argue is that rather than look at these cases one by one, all the children should be immediately released because this is clearly in their best interests."

http://www.abc.net.au/news/newsitems/s956552.htm 

High Court invites child detention pleas

The Age

By Meaghan Shaw

Canberra

October 1, 2003
The High Court yesterday invited refugee lawyers to lodge a case challenging the legality of detaining children in immigration centres.

The invitation came as the Federal Government appealed against the release by the Family Court of five children from the Baxter detention centre.

The High Court's full bench expressed frustration that the case was being tested under the Family Court's powers in relation to the welfare of children, rather than brought directly to the High Court to test its constitutionality.

Justice Michael McHugh told the children's barrister, Sydney Tilmouth, QC, that he had unnecessarily put "a lot of lead in (his) saddlebags" by arguing about welfare when the first question to be asked was: "Are these children being lawfully detained?"

He asked: "Have you given any consideration as to whether or not Chapter III of the constitution prohibits in all circumstances the involuntary detention of children?" 

Chapter III relates to the powers of the High Court. 

Justice McHugh said that by taking the case through the Family Court first, the children's legal team had delayed the case by months and had the extra burden of calling evidence.

Chief Justice Murray Gleeson said that if the children were illegally detained, they should be released immediately regardless of arguments that it was in their best interests.

The children's solicitor, Jeremy Moore, said there was no need to make a direct appeal to the High Court now that the case was under way. He said the children had been released and the Government had undertaken not to detain them until the outcome of the case was known.

The children were released from detention on August 25 by order of the full court of the Family Court, which found that their health was at risk. They had spent 32 months in detention.

The decision followed a Family Court ruling in June that the indefinite detention of child asylum seekers was illegal, which was the decision the Government was seeking to have overturned.

The Solicitor-General of Australia, David Bennett, QC, argued the Family Court did not have the power to order the children's release because the Migration Act overrode the welfare provisions of the Family Law Act.

He raised the ire of Justice Michael Kirby when he dismissed the importance of Australia meeting the international standards set in the UN Convention on the Rights of the Child.

"We just ignore international conventions now, do we?" Justice Kirby asked. 

Mr Moore said if the Government's appeal was rejected it would set an international precedent. "It's going to mean that you can't lock up children," he said. "And if you can't lock up children, you can't lock up families." The hearing continues. 

http://www.theage.com.au/articles/2003/09/30/1064819929162.html
Battle over child detention policy goes to High Court

Sydney Morning Herald

By Cynthia Banham

October 1, 2003
Australia's mandatory detention of asylum-seeker children was tested in the High Court yesterday, when the Federal Government challenged a Family Court ruling ordering the release of five children into the community.

The Government's barrister, David Bennett, QC, came under fire during the hearing from Justice Michael Kirby, who heard the case with his six fellow justices, over Australia's attitude towards its international obligations. 

The children's barrister, Sydney Tilmouth, QC, and Amnesty International, which was given leave to intervene in the case, argued that the mandatory detention of children was in breach of the United Nations Convention on the Rights of the Child.

Justice Kirby said at one point, referring to the criticisms by a UN High Commissioner for Refugees [UNHCR] committee of Australia's detention policy, "it's the international committee of the world, it's not to be dismissed" and "we just ignore international convention committees now, do we?". 

The Government argued that the convention was irrelevant to the detention of children.

The children, who cannot be named, have spent two years and eight months in immigration detention and were freed in August. Their father is still in the Baxter detention centre and their mother, due to give birth next month, is living under the supervision of immigration officials.

Mr Tilmouth argued that the Family Court had the power to release the children if it was in their best interests because the court had a welfare jurisdiction to look after all children in Australia, including those in detention.

The Family Court's jurisdiction over children's welfare came from the divorce and marriage powers in the constitution.

Mr Tilmouth also came under fire from the bench, however, over his argument about the Family Court's welfare jurisdiction.

The justices questioned why the children's legal team had not argued for their release on the basis their detention was illegal, instead of on the basis of what was in their best interests - since if it was illegal, they should be released immediately.

"Under our system of law, a person who's being unlawfully detained has a right to be freed," said Chief Justice Murray Gleeson.

Justice Michael McHugh said if the children had a "prime facie" case that they had been unlawfully detained, the case "seems to be in the wrong jurisdiction".

"You're imposing an unnecessary burden on yourself," Justice McHugh told Mr Tilmouth.

"If you're being unlawfully detained, then you have got a right to be released, and it's not for any court to say it's in [your] best interests".

The Government argued that the Migration Act was the only relevant act regarding asylum-seeker children in detention, and the Family Court's welfare jurisdiction did not cover them. 

Mr Tilmouth said, however, that if the Government intended to exclude the welfare jurisdiction from the Migration Act it would have expressly stated so.

The outgoing Immigration Minister, Philip Ruddock, has meanwhile told an Executive Committee meeting of the UNHCR in Geneva that other countries should follow Australia's example in making greater use of temporary protection arrangements for refugees.

He also said governments had been too "reactive" in dealing with refugees. 

http://www.smh.com.au/articles/2003/09/30/1064819933711.html 

High Court mulls detention law

news.com.au

October 1, 2003
AUSTRALIA'S solicitor-general today warned the High Court to avoid ruling on whether it was legal to lock up children in immigration detention.

For the second day running, the High Court issued an invitation to test the legality of detaining children for immigration purposes.

But Solicitor-General David Bennett said it was inappropriate to make such a ruling in the case before the court relating to five children who were released from detention following a Family Court directive.

However a refugee advocate outside the court said an application would be lodged with the High Court to test the legality of holding children in detention.

"There will be an application testing the jurisdiction of the government to detain children in the near future in the High Court," the advocate, who did not want to be named, said. 

Immigration Minister Philip Ruddock is appealing the decision by the Full Court of the Family Court to release the children, who cannot be named.

The siblings, aged between five and 14 years, were freed from South Australia's Baxter detention centre on August 25 and are now living in Adelaide.

But Mr Ruddock believes the Family Court did not have the jurisdiction to remove the children from detention under the migration act.

Justice Michael Kirby said the legality of detaining children for immigration purposes was central to the case.

"If there is a right to liberty then you don't get into the balancing consideration of welfare," he said.

Justice Michael McHugh said the position of children in detention was distinguishable from adults and the legality of detaining them had to be resolved.

He said it was one thing to detain adults who entered Australian unlawfully.

"It's another thing to say that a child that's brought in the country unlawfully can be imprisoned because the first duty of the sovereignty ... is to take care of that child," Justice McHugh said.

"It may be a question of whether or not the executive government, or for that matter parliament, can imprison.

"I'm concerned we will not get to the real issue of this case."

But Mr Bennett said the question of whether it was legal to detain children did not arise in this case.

He said it had not been raised as an argument and if the court was to make a decision regarding the legality of children in detention the solicitor-general should be able to make further submissions.

"That's an issue that doesn't arise here," he said.

"If it was to be considered and decided in this case ... we would consider it would warrant further arguments and submissions."

The outcome of the case was likely to be influenced by the judgment in another matter relating to Palestinian man Akram al Masri.

The Government is seeking to appeal a Federal Court ruling which released al Masri into the community while he awaited deportation.

The ruling could set a precedent that could affect hundreds of other detainees.

The High Court reserved its decision on the matter of the children. 

AAP

http://www.news.com.au/common/story_page/0,4057,7429964%255E1702,00.html 

Refugee advocates consider High Court test case

ABC ONLINE NEWS

Wednesday, October 1, 2003. 6:21pm (AEST)

Refugee advocates may lodge a case with the High Court challenging the right of the Government to place children in immigration detention after several High Court judges suggested the legality could be tested directly under the Constitution.

The High Court has been hearing an appeal by the Federal Government against the release of five children from the Baxter Detention Centre, under an order from the Family Court based on welfare issues. 

Several of the judges queried why the case was being argued on welfare issues, when the real question was about the legality detaining children. 

Justice Michael McHugh told the court it is one thing to say people who enter the country illegally should be detained, but it is another thing to say a child brought into the country illegally should be imprisoned. 

A test case on the issue would examine whether governments and parliaments have the power to detain people, rather than the courts as specified in the Constitution.

http://www.abc.net.au/news/newsitems/s957930.htm
High Court warned on child detainees

The Age

By Meaghan Shaw

Canberra

October 2, 2003
The Federal Government yesterday warned the High Court against ruling on the legality of detaining children in immigration centres.

The warning came as several High Court judges again indicated they were keen to test the constitutional validity of the Government's policy of detaining children seeking asylum.

The High Court is hearing the Government's appeal against a Family Court decision in June that it had the power to release children from detention.

Following the Family Court decision, five children were released from the Baxter detention centre in August on health grounds.

Solicitor-General David Bennett, QC, representing the Commonwealth, said the legality of the detention of minors was not a question raised in the case before the full bench, which was considering the extent of the Family Court's welfare powers. Mr Bennett said if detention of minors was to be considered, the parties should be able to make more submissions.

High Court Justice Michael McHugh said it was one thing to say that adults who arrived unlawfully should be detained for the purposes of deportation or organising visas. "It's another thing to say a child who is brought into a country unlawfully can be imprisoned because the first duty of the sovereign, to use the old terminology, is to take care of that child," Justice McHugh said. 

He said the detention of children could be inconsistent with Chapter 3 of the constitution, which gives courts the power to imprison. "It may be a question of whether the executive of government or parliament can imprison," he said.

But Mr Bennett said if the Government was entitled to detain people until their applications were determined, then "that power applies equally to children".

Justice Michael Kirby said the High Court next month would test the legality of detention in relation to adults when it heard the Government's appeal against the Al Masri decision. In that decision, the full Federal Court ruled it was unlawful to indefinitely detain an asylum seeker who had no prospect of being sent home.

He said it seemed "very artificial" to hear that matter without dealing with the matter of children.

The High Court reserved its decision.

The case coincided with the attendance by outgoing Attorney-General Daryl Williams and outgoing Immigration Minister Philip Ruddock at a United Nations human rights forum in Geneva, where they promoted ways to reform UN treaty bodies.

Mr Williams presented a review of how Australia had implemented the Convention on the Rights of the Child, suggesting Australia had achieved better coordination of policies and monitoring mechanisms for the welfare of children.

http://new.theage.com.au/articles/2003/10/01/1064988274473.html 

Birth sparks call for release of child detainees in Australia 

ABC Radio Australia News

20/10/2003 12:28:17

Australia's main opposition Labor Party has renewed its call for the release of children from immigration detention, following the birth of another child to an asylum seeker in the state of South Australia.

Roqia Bakhtiyari gave birth on Wednesday to her sixth child at the Women's and Children's Hospital in the city of Adelaide.

Mrs Bakhtiyari is under guard in a room at the hospital, while her five other children are living in foster care in Adelaide.

Mrs Bakhtiyari's two sons escaped last year from the Woomera Detention Centre and applied for asylum at the British consulate in Melbourne, Victoria.

Labor's immigration spokeswoman, Nicola Roxon, says the latest birth in detention highlights the government's policy.

"Any new parent would relate to that, so we call on the government to look at this and all cases," Ms Roxon said.

"Appropriately, children should not be in detention, they shouldn't need the courts to tell them that, they shouldn't need the UNHCR to tell them that - it's the right thing to do and the government should get them out," she said.

The director of Catholic Centacare, Dale West, says the baby, the other children and Mrs Bakhtiyari need to have an opportunity to live together in the Adelaide. 

"It's only in that circumstance that we can hope for any normality for this baby and for any normality for this mother and for any normality for these five children," Mr West said.

Advocates for the Bakhtyari family are counting on ministerial intervention by the new immigration minister, Amanda Vanstone.

http://www.abc.net.au/ra/newstories/RANewsStories_970711.htm 

BABY SQUAD

The Advertiser

19oct03
A ROOM of the Women's and Children's Hospital has been declared a temporary detention centre with 24-hour plainclothes guards to stop a Baxter detainee fleeing after giving birth. 

Officers from private security firm Australian Corrective Management have kept close watch on Roqia Bakhtiyari after she was admitted to the hospital last Wednesday and gave birth to a baby boy, Mazhar.

Refugee advocates say Mazhar immediately became one of Australia's youngest detainees and will be denied citizenship because he was technically born in detention.

Four Australian Corrective Management guards dressed in jeans and tracksuits have been stationed outside Mrs Bakhtiyari's hospital room on 12-hour shifts since she was admitted.

Another four officers have been assigned to guard husband Ali, who was brought here from Baxter on October6 for the birth.

He was returned to Baxter yesterday.

The Bakhtiyaris' five other children aged 6 to 15 – who are in the care of Catholic welfare agency Centacare in Adelaide – were scanned by a hand-held metal detector before being allowed to visit their mother and new brother.

And they were banned from taking a camera into the room to record the new arrival.

The Bakhtiyaris have been at the centre of a national debate since they arrived in Australia in December, 2000.

Mrs Bakhtiyari was brought to Adelaide under escort on August 4, three weeks before her children went into care in Adelaide, after suffering complications with her pregnancy.

She was housed at a motel and regularly was taken for check-ups at the WCH.

Security industry sources estimate the latest operation has cost taxpayers about $1800 each day.

The ACM guards shielded their faces when photographed by the Sunday Mail last week and demanded the film.

A female guard chased a journalist and photographer through the hospital, demanding staff call police and hospital security, while a male colleague stayed with Mrs Bakhtiyari.

Earlier, the officers relaxed on seats outside her room, reading newspapers and magazines.

Mrs Bakhtiyari, 33, will be taken to Baxter detention centre with Mazhar when doctors declare they are fit to travel.

The revelation about Mrs Bakhtiyari's treatment, which comes on the eve of National Refugee Week, has outraged refugee advocates.

Centacare director Dale West described the situation as "appalling" and called for the family to be freed and reunited.

"This family has been split up and now they should be brought together outside of Baxter where they can try and stay in Australia," Mr West said.

He said the guards were posted outside her room to "ensure she doesn't do a runner".

Similar arrangements exist for low-security prisoners being escorted outside SA jails for medical treatment, a prisons' spokesman said.

Premier Mike Rann said maternity wards should be wonderful places to welcome babies into the world, "not turned into some kind of fortress".

"This is a total over-reaction, totally unnecessary and incredibly demeaning to a lady who has given birth," he said.

"It must also be very upsetting to the (nursing) staff involved."

Former Test cricketer Ian Chappell, who has become an outspoken critic of Australia's refugee policies, said he was "concerned" about the family's plight.

"I'm not happy with any children being behind barbed wire – no matter what age," he said.

Refugee advocacy group, A Just Australia, also condemned the family's treatment.

National director Howard Glenn said: "Mrs Bakhtiyari's child will make (it) 187 children in detention in Australia, with half of those having been there for more than two years."

He said Australia owed the family a debt for its handling of their case, appealing to Immigration Minister Amanda Vanstone to intervene.

An ACM official at Baxter declined to comment, referring questions to the Immigration Department.

A departmental spokesman confirmed Mrs Bakhtiyari remained under guard with the room classed as a detention facility.

"Even though she is in hospital, she is still in detention and subject to a 24-hour guard," the official said.

He described the security procedures as "normal".

A WCH spokeswoman refused to be drawn on the case: "The hospital has been assigned a patient to care for and that is what we are doing".

Asked about the situation last night, Immigration Minister Amanda Vanstone said in a statement Australia was a "great immigration success story".

"Our system is robust and fair but asylum seekers need to follow the processes in place."

http://www.theadvertiser.news.com.au/common/story_page/0,5936,7603504%255E910,00.html 

High Court to rule on child detention

The Age

By Meaghan Shaw

Canberra

October 31, 2003

The legality of detaining children in immigration centres will be challenged today before the High Court.

Lawyers will argue for the release of four Afghan children who have been detained for 33 months, most recently at the Baxter detention centre.

The application follows a challenge by the High Court's full bench earlier this month for refugee lawyers to bring forward a case so the court could test the constitutional validity of detaining child asylum seekers.

The application will be heard by Justice Kenneth Hayne in Melbourne. 

It was lodged on Monday by lawyer Eric Vadarlis, who fought to have the Tampa boat people's asylum claims processed in Australia two years ago.

The four children - three boys and a girl aged between eight and 15 - arrived with their parents and elder brother in January 2001 and applied for protection visas. 

They are of Hazara ethnicity and Shia Muslim religion. Their father claimed the Taliban threatened and beat him and tried to take away his eldest son to fight for them. 

The family fear being persecuted by Pashtuns if they returned to their home district.

The children are seeking release from detention and understand that would mean separation from their parents and their 19-year-old brother.

Members of the Port Pirie community in South Australia have undertaken to look after them.

Their asylum claims have been rejected twice by the Refugee Review Tribunal and twice by the Federal Magistrates Court. An appeal is to be heard by a full bench of the Federal Court.

Federal Magistrate Rolf Driver, who dismissed their claims, has recommended that the Immigration Minister exercise discretion to grant the family visas.

He suggested that the family's interests would be best served by being released from detention pending the consideration of humanitarian issues, such as when it is safe to return to Afghanistan. Mr Driver observed the "frustration and anguish" in the family's faces and voices. 

"It is likely that the family has been traumatised by their lengthy detention," he said.

"I can only imagine the pressures that they are under and the difficulties of attempting to raise children in such an environment.

"They could hardly represent a threat to this country if released pending a final decision on their status."

The application follows the Family Court's release of five children from the Baxter detention centre in August under the Family Law Act.

When the High Court heard the Federal Government's appeal against that decision, which was testing the limits of the Family Court's powers, several judges expressed frustration that the constitutionality of the detention was not being tested by the court.

Justice Michael McHugh questioned whether the executive of government or Parliament had the power to imprison children in such circumstances.

http://www.theage.com.au/articles/2003/10/30/1067233321016.html 

Child detention 'unconstitutional'

The Australian

October 31, 2003

IMMIGRATION detention of children was unconstitutional, the High Court was told today.

Four Afghani siblings, aged eight to 15, who have spent the past 33 months in South Australia's Baxter detention centre, are seeking their freedom through the High Court.

Justice Kenneth Hayne today adjourned their application for a full-bench hearing of their case until November 17.

Their counsel Gavan Griffith, QC, argued today children had a special status under the law that recognised their vulnerability.

"When we're dealing with children ... we're not constitutionally authorised to detain," Dr Griffith told the court. 

"As a matter of necessity, we must look after them."

Commonwealth Solicitor-General David Bennett, QC, described the children's case as unarguable.

He said the application should be adjourned until after other pending High Court hearings including an appeal against the Family Court's power to recently release three siblings from Baxter.

Justice Hayne adjourned the case to give the immigration department time to file more material in response to the application. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,7725206%255E1702,00.html 

High Court adjourns child detention hearing

ABC ONLINE NEWS

Friday, October 31, 2003. 11:11am (AEDT)
The High Court has adjourned a preliminary hearing into the validity of detaining children in immigration detention centres.

The case has been brought on behalf of four children, three boys and a girl, who have been held in South Australia's Baxter Detention Centre for almost three years.

The High Court has been asked to investigate whether their detention is allowed under Australia's Constitution.

Lawyers in Melbourne told the court that Australian laws only allow immigration officials to detain minors for deportation purposes and not to hold them indefinitely while they are still being processed.

If the children's lawyers win, they hope it will set a precedent for all other children in detention. 

The court has adjourned until mid-November to allow the Commonwealth's Solicitor-General to submit more material.

The court may then decide whether it will take the case to a full trial.

http://www.abc.net.au/news/newsitems/s979285.htm 

High Court to decide detained infant's fate

ABC NEWS ONLINE

Tuesday, November 18, 2003. 1:00pm (AEDT)

Lawyers for asylum seeker Roqia Bakhtiyari will go to the High Court tomorrow to seek the release of her newborn baby.

Since giving birth last month, Roqia Bakhtiyari has been staying under guard in an Adelaide motel. 

Her five other children, who have been released from the Baxter Detention Centre, made a public plea for their mother's freedom this week. 

Lawyer Jeremy Moore says he will ask the High Court to release the baby, but that could extend further. 

"I think one follows the other, if they can't lock up children then it'd be crazy that they'd continue to lock up the mother who's breastfeeding that child," he said.

The Federal Government is refusing to release Mrs Bakhtiyari. 

The matter will be heard in the High Court in Melbourne tomorrow.

http://www.abc.net.au/news/newsitems/s991593.htm 

Bakhtiyari case stalled until February

ABC NEWS ONLINE

Wednesday, November 19, 2003. 11:25am (AEDT)

A High Court bid to release asylum seeker Roqia Bakhtiyari's newborn baby has been stalled until at least February.

Lawyers are challenging the Federal Government's right to detain a child born in Australia after the Commonwealth ruled out releasing Mrs Bakhtiyari this week.

They were hoping to have the case heard along with two others currently before the High Court challenging similar constitutional issues.

But the court ruled they would have to wait if the other cases may have direct implications on the newborn child.

Those cases will go before the High Court in February.

Mrs Bakhtiyari and her child remain under guard in an Adelaide hotel.

http://www.abc.net.au/news/newsitems/s992374.htm 

Free our mother, plead children of detainees
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By SAM RICHES

17nov03

FIVE children made a heartfelt plea for their mother and baby brother to be released from detention yesterday.

The Bakhtiyari children, whose parents and brother are detained as illegal immigrants, have tearfully implored the Federal Government to release them. 

Brothers Alamdar, 15, and Muntazar, 13, say they have considered suicide rather than face the prospect of not having their family reunited. 

The boys and their sisters, Nagina, 11, Samina, 9, and Amina, 6, in particular want their mother, Roqia and month-old brother Mazhar, freed. 

During a drawn out bid for asylum the parents have insisted they are from Afghanistan. 

Since giving birth to her sixth child, Mrs Bakhtiyari has been staying at a Glen Osmond Rd hotel under 24-hour guard. 

She will be moved back to Baxter detention centre in two or three weeks where she faces deportation to Pakistan. "If I can't see her or talk to her every day, then I would prefer to die," Muntazar said tearfully yesterday. 

"We just came here (to Australia) for peace and to be able to live together as a family," said Alamdar. 

The children are attending schools in Adelaide, but say they find it hard to concentrate on study while worrying about their family. "I've got my freedom, but I don't feel like I'm free," Muntazar said. 

Fighting tears, he said he felt like an orphan. 

The children's father, Ali, was returned to Baxter detention centre after Mazhar's birth and awaits a court hearing for his asylum claim. 

"How much more pain and suffering does this family have to go through?" Jeremy Moore, a lawyer acting for the family, said yesterday. 

"When is our government going to start treating refugees as human?" 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,7889219%255E2682,00.html 

Detention awaits asylum seeker

The Advertiser

18nov03
ASYLUM seeker Roqia Bakhtiyari will be sent back to detention once she has recovered from the recent birth of her sixth child, Immigration Minister Amanda Vanstone has confirmed.

The announcement comes despite emotional pleas by one of Mrs Bakhtiyari's sons, Muntazer, 13, for the family to be reunited. 

Muntazer said on Monday that he would rather die than live without his mother. 

He and four brothers and sisters were released from the Baxter Detention Centre in late August and have since been living with foster families in Adelaide. 

Their mother has just given birth to a boy and faces being returned to an Immigration Department residential housing project. Their father, Ali, is held at Baxter. 

Senator Vanstone said that Mr and Mrs Bakhtiyari had repeatedly used the courts to appeal decisions about their status in Australia. 

"Mr and Mrs Bakhtiyari came to Australia illegally," Senator Vanstone said. 

"The length of their stay in detention is a function of the constant appeals." 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,7896113%255E911,00.html 

Review Bakhtiyari case, says lawyer

The Age

By Penelope Debelle

November 19, 2003

The Federal Court has been asked to reopen the case of Australia's most controversial asylum seeker, Ali Bakhtiyari, and decide if he is from Afghanistan, as he claims, or from Pakistan.

Mr Bakhtiyari, whose newborn baby, Mazhar, is the subject of a separate High Court action beginning today in Melbourne, was returned to detention in December after his visa was cancelled. 

In the Full Court of the Federal Court in Adelaide, which is hearing an appeal against the Government's refusal to grant Mr Bakhtiyari refugee status, lawyer Steven Churches asked the court to re-examine Mr Bakhtiyari's refugee case.

The Immigration Department has rejected Mr Bakhtiyari's claim that he was a farmer from central Afghanistan, saying he was a plumber and electrician from Quetta, Pakistan.

Immigration Minister Amanda Vanstone said this week that the family's claim to be Afghans was false. Judicial review would make public the sources on which her assessment is based. 

Mr Bakhtiyari has been held since December in the Baxter detention centre at Port Augusta. His wife, Roqia, is living in guarded detention in an Adelaide motel, while the couple's five other children, aged from six to 14, stay nearby in the care of Catholic welfare agency Centacare. 

The legal bid to free Mazhar will be based on the grounds an Australian-born baby cannot be legally detained. 

Federal Court Justice Christopher Carr reserved the court's decision on whether to reopen the Bakhtiyari case. 

The release of Mrs Bakhtiyari and her children from detention is being challenged by the Federal Government in the High Court.

http://www.theage.com.au/articles/2003/11/18/1069027117843.html 

High Court sets Bakhtiyari date

ABC ONLINE NEWS

Wednesday, November 19, 2003. 3:53pm (AEDT)
Human rights lawyers have welcomed moves in the High Court to have their controversial bid to free the baby of an asylum seeker heard by the full court next year.

Lawyers are arguing the Federal Government has no right to detain Roqia Bakhtiyari's four-week-old child, as it was born in Australia.

They were hoping to have the case heard with two others challenging similar constitutional issues, but were ordered today to wait as the initial cases may impact on that of the baby.

Human rights lawyer Jeremy Moore says he understands the delay.

"If these other children are found to be unlawfully detained, then the Bakhtiyari case will not need to go ahead because that child should be automatically released as well."

Lawyer Eric Verdalis says the delay is not ideal, but at least it is progress.

"It's moving forward at a far faster rate than it would normally move," Mr Verdalis said.

"Cases in the High Court take years to come on. Basically we will be coming on in three months, so I think it's a fairly good move."

But he says Mrs Bakhtiyari is still in an outrageous situation.

"She's in a motel room and she's being guarded by eight hour shifts, three guards at a time.

"That would make it nine guards on a daily basis guarding this poor woman and her child. I mean it's just obscene."

The five other Bakhtiyari children were released in June by order of the Family Court in South Australia.

http://www.abc.net.au/news/newsitems/s992694.htm 

Detentions challenge can proceed

The Age

By Dan Silkstone

November 20, 2003
A High Court judge has cleared the way for a challenge to Australia's detention laws that could ultimately result in all children being released from immigration detention centres.

High Court Justice Kenneth Hayne ruled in Melbourne yesterday that the challenge, launched by refugee advocate Eric Vadarlis, could proceed to a February hearing before the court's full bench.

The legal action aims to free four child detainees from South Australia's Baxter Detention Centre on the grounds that the detention of children for administrative purposes is unconstitutional.

In a separate but related case, also before Justice Hayne yesterday, lawyers for asylum-seeker Roqia Bakhtiyari and her four-week-old son Mazhar failed to have their case included in the February hearing.

The Bakhtiyari case relies in part upon the same constitutional argument as the case brought by Mr Vadarlis. The other element of the Bakhtiyari challenge - that the infant should be regarded as an Australian citizen because he was born here - will be tested by another case to be heard by the High Court in February. 

Barrister Dr Gavan Griffith, acting for the infant, had requested that the three cases be heard together.

But Justice Hayne said the Bakhtiyari matter did not appear to raise any new legal issues and should therefore be adjourned until after the two February decisions.

Justice Hayne agreed with barrister Geoffrey Kennett, who was appearing for the Immigration minister, Amanda Vanstone, that if the challenge was successful it would allow the release of all children in detention centres.

"They would simply have to request to be released," he said.

The four children in the Vadarlis matter are aged between 8 and 15, are of Afghan origin and have been detained for 34 months - most recently in the Baxter centre.

Their claims for asylum have been rejected four times, twice by the Refugee Review Tribunal and twice by the Federal Magistrates Court.

Outside court Mr Vadarlis said Roqia Bakhtiyari was being held in an Adelaide hotel room where she was watched at all times by three guards working in eight-hour shifts.

"That's nine people guarding a woman who is breastfeeding a baby. To me, that's just plain vindictive," he said. 

Mrs Vanstone announced yesterday that Roqia Bakhtiyari and her baby would soon be returned to detention.

Mrs Bakhtiyari's five other children were released from detention in August by a Family Court decision. That order is under appeal in the High Court by the Federal Government.

Mr Vadarlis said that the wellbeing of the Bakhtiyari children had greatly improved since their release.

"One of the boys is top of his class and the other is involved in sport. He's a keen cricketer," he said.

http://www.theage.com.au/articles/2003/11/19/1069027186308.html 

